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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-K

ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE
ACT OF 1934

For the fiscal year ended December 31, 2013

OR

TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF 1934

For the transition period from to

Commission File Number 001-33389

VIVUS, INC.
(Exact name of Registrant as specified in its anart
Delaware 94-3136179
(State or other jurisdiction of (IRS employer
incorporation or organizatiot identification number

351 E. Evelyn Avenue
Mountain View, California 94041
(Address of principal executive offic (Zip Code)

Registrant's telephone number, including area o@d€) 934-5200

Securities registered pursuant to Sectib) of the Act:

Name of Each Exchange on Whicl

Title of Each Class Registered
Common Stock, $.001 Par Value The NASDAQ Global Select
(Title of class) Market

Preferred Share Purchase Rights
(Title of class)

Securities registered pursuant to Section 12(theRct:



None
Indicate by check mark if the registran well-known seasoned issuer, as defined in Baeof the Securities Act. Yelsl No O
Indicate by check mark if the registresnot required to file reports pursuant to Secfi@ror Section 15(d) of the Act. Ydd No

Indicate by check mark whether the Regigt (1) has filed all reports required to bediley Section 13 or 15(d) of the Securities
Exchange Act of 1934 during the preceding 12 mofah$or such shorter period that the Registrarg vegjuired to file such reports), and
(2) has been subject to such filing requirementsHe past 90 days. Y& No O

Indicate by check mark whether the regigthas submitted electronically and posted oodtporate Web site, if any, every Interactive
Data File required to be submitted and posted puntsto Rule 405 of Regulation5(8232.405 of this chapter) during the precedi@gribnths
(or for such shorter period that the registrant veagiired to submit and post such files). Yd@s  No O

Indicate by check mark if disclosure efidquent filers pursuant to Item 405 of Regulat®K (§229.405) is not contained herein, and
will not be contained, to the best of Registraktiswledge, in definitive proxy or information statents incorporated by reference in Part Il of
this Form 10-K or any amendment to this Form 10BK.

Indicate by check mark whether the regidtis a large accelerated filer, an accelerated & nonaccelerated filer, or a smaller report
company. See the definitions of "large acceleréited” "accelerated filer" and "smaller reporticgmpany"” in Rule 1212-of the Exchange Ac
(Check one):

Large accelerated fildx] Accelerated fileid Non-accelerated file Smaller reporting compariy
(Do not check if a smaller
reporting company

Indicate by check mark whether the Reagistis a shell company (as defined in Rule 12lhth@Act). YesO No

The aggregate market value of the comenpity held by non-affiliates of the RegistranibAgune 30, 2013, totaled approximately
$1,262,994,990 based on the closing stock pricefsted by the NASDAQ Global Market.

As of February 19, 2014, there were 108,301 shares of the Registrant's common stocR0EMar value per share, outstanding.
DOCUMENTS INCORPORATED BY REFERENCE

Document Description 1C-K part
Portions of the Registrant's notice of annual nmgedif stockholders and proxy I, ITEMS
statement to be filed pursuant to Regulation 14thiwi120 days after Registrant's 10, 11, 12,
fiscal year end of December 31, 2013, are incotpdrhy reference into Part Ill of 13, 14
this report.
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PART |
FORWARD-LOOKING STATEMENTS

This Form 10-K contains "forwartboking" statements that involve risks and uncetias. These statements typically may be identify
the use of forward-looking words or phrases suctnaay," "believe," "expect,” "forecast," "intenddnticipate," "predict,"” "should,"
"planned," "likely," "opportunity," "estimated," @n'potential," the negative use of these wordstbeosimilar words. All forward-looking
statements included in this document are basediogurrent expectations, and we assume no obligatiaupdate any such forward-looking
statements. The Private Securities Litigation Raféwct of 1995 provides a "safe harbor"” for suchwiard-looking statements. In order to
comply with the terms of the safe harbor, we nlod¢ & variety of factors could cause actual resatisl experiences to differ materially from
the anticipated results or other expectations egped in such forward-looking statements. The @sisuncertainties that may affect the
operations, performance, development, and restilb&ipobusiness include but are not limited to: Ly limited commercial experience with
Qsymia® in the United States, or U.S.; (2) the tigndf initiation and completion of the clinical dias required as part of the approval of
Qsymia by the U.S. Food and Drug Administration-BrA; (3) the response from the FDA to the data the will submit relating to post-
approval clinical studies; (4) the impact of thelicated uses and contraindications contained inQ@sgmia label and the Risk Evaluation and
Mitigation Strategy requirements; (5) our ability tontinue to certify and add to the Qsymia rgphibirmacy network and sell Qsymia throt
this network; (6) whether the Qsymia retail pharmpaetwork will simplify and reduce the prescribimgrden for physicians, improve access
and reduce waiting times for patients seeking tiaite therapy with Qsymia; (7) that we may be rieeg to provide further analysis of
previously submitted clinical trial data; (8) oussessment of the European Medicines Agency's ffici&ulvice relating to our cardiovasculi
outcomes trial, or CVOT, and the resubmission ochpplication for the grant of a marketing authottiza to the European Medicines Agency,
or EMA, the timing of such resubmission, if ang, tbsults of the CVOT, assessment by the EMA afpiblecation for marketing authorization,
and their agreement with the data from the CVOJ0{@ ability to successfully seek approval for @s&yin other territories outside the U.S.
and European Union, or EU; (10) whether healthcpreviders, payors and public policy makers willegaize the significance of the
American Medical Association officially recognizialgesity as a disease, or the new American Assogiaf Clinical Endocrinologist
guidelines; (11) our ability to successfully comaialize Qsymia including risks and uncertaintielated to expansion to retail distribution, 1
broadening of payor reimbursement, the expansid@syimia's primary care presence, and the outcorhesradiscussions with
pharmaceutical companies and our strategic anddhase-specific pathways for Qsymia; (12) our abilityfewus our promotional efforts on
health-care providers and on patient education tladdng with increased access to Qsymia and ongmipgovements in reimbursement, will
result in the accelerated adoption of Qsymia; (@8) ability to eliminate expenses that are not riaéto expanding the use of Qsymia and
fully realize the anticipated benefits from a c@stuction plan, including the timing thereof; (1 impact of lower annual net cost savil
than currently expected; (15) the impact of thet ceduction plan on our business and unanticipatldrges not currently contemplated that
may occur as a result of the cost reduction pld6) (our ability to ensure that the entire supplaichfor Qsymia efficiently and consistently
delivers Qsymia to our customers; (17) risks andautainties related to the timing, strategy, tastand success of the launches and
commercialization of STENDRA™ (avanafil) or SPEDRf&Wanafil) by our sublicensees in the United Sta@anada, the EU, Australia, Ni
Zealand, Africa, the Middle East, Turkey, and tlmenthonwealth of Independent States, including Ru@ksd our ability to successfully
complete on acceptable terms, and on a timely basenafil partnering discussions for other territss under our license with Mitsubishi
Tanabe Pharma Corporation in which we do not hawemmercial collaboration; (19) the timing of theadjfication and subsequent approval
by regulatory authorities of Sanofi Chimie and Sakdinthrop Industrie as a qualified supplier of ENDRA/SPEDRA, Sanofi Chimie's ability
to undertake worldwide manufacturing of the avdredtive pharmaceutical ingredient and Sanofi Winfhindustrie's ability to undertake
worldwide manufacturing of the tablets for avanafl0) whether the FDA will approve the amendmenttie new
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prescribing information we have submitted, andf@ European Commission, following an opinion byBEMA, will approve the ne
prescribing information we intend to submit, tolirde the recently announced clinical study ressiitswing avanafil is effective for sexi
activity within 15 minutes in men with erectile fiysction; (21) the ability of our partners to maairt regulatory approvals to manufacture and
adequately supply our products to meet demand; ¢@22pbility to accurately forecast Qsymia dema¢®8) our ability to increase Qsymia
sales in 2014 through growth in certified retailgpimacies, expansion of reimbursement coverage ledde of a more focused selling
message; (24) the number of Qsymia prescriptiosigatised through the mail order system and throegtified retail pharmacies; (25) the
impact of promotional programs for Qsymia on out p@duct revenue and net income (loss) in futeequals; (26) our history of losses and
variable quarterly results; (27) substantial comfien; (28) risks related to the failure to proteatir intellectual property and litigation in
which we may become involved; (29) uncertaintiggoekernment or third-party payor reimbursement;)(80r reliance on sole-source
suppliers; (31) our reliance on third parties andraollaborative partners; (32) our failure to contie to develop innovative investigational
drug candidates and drugs; (33) risks related te thilure to obtain FDA or foreign authority clearees or approvals and noncompliance witt
FDA or foreign authority regulations; (34) our aibyl to demonstrate through clinical testing the bjyasafety, and efficacy of ol
investigational drug candidates; (35) the timingrifiation and completion of clinical trials andibmissions to foreign authorities; (36) the
results of post-marketing studies are not favora(8&) compliance with post-marketing regulatorgrefards, post-marketing obligations or
pharmacovigilance rules is not maintained; (38) tadatility and liquidity of the financial market$39) our liquidity and capital resource

(40) our expected future revenues, operations apeémditures; (41) potential change in our busingtsategy to enhance lortgrm stockholde
value; (42) the impact, if any, of the expansionwfBoard of Directors to include predominantiwneembers, the recent appointment of a
new Chief Executive Officer and an interim Chiefdficial Officer, the resignation of our Presidethig decision of our Chief Financial Officer
to exercise his right to terminate his employmentdood Reason (as defined in his Amended and Rdsthange of Control and Severance
Agreement with the Company, effective as of JUA13) and the assumption of the Chief Commerdiit€'s duties and responsibilities

the Chief Executive Officer; and (43) other facttivat are described from time to time in our peraofilings with the U.S. Securities and
Exchange Commission, or the SEC, or the Commissioluding those set forth in this filing as "ltelA. Risk Factors.

When we refer to "we," "our," "us," the "Company™¥IVUS" in this document, we mean the currentadelre corporation, or
VIVUS, Inc., and its California predecessor, aslaslall of our consolidated subsidiaries.

ltem 1. Business
Overview

VIVUS is a biopharmaceutical company witlotFDA-approved therapies, Qsymia and STENDRA. @ug Qsymia (phentermine and
topiramate extended-release) was approved by thedfDJuly 17, 2012, as an adjunct to a reducedreattiet and increased physical activity
for chronic weight management in adult patientdwai initial body mass index (BMI) of 30 or greateiese), or 27 or greater (overweight) in
the presence of at least one weight-related comitybsuch as hypertension, type 2 diabetes mslbtuhigh cholesterol (dyslipidemia).
Qsymia incorporates a proprietary formulation cammig low doses of active ingredients from two poesgly approved drugs, phentermine anc
topiramate. Although the exact mechanism of adgsamknown, Qsymia is believed to suppress appatittincrease satiety, or the feeling of
being full, the two main mechanisms that impacingabehavior. On September 17, 2012, we annourieetd 1S. market availability of Qsymia
through a certified home delivery network, whichblides CVS Pharmacy, Express Scripts, WalgreensM&8gt Pharmacy, and, for its
members only, Kaiser Permanente. On July 1, 20&33mnounced initial retail availability of Qsymiaaugh approximately 8,000 Walgreens,
Costco and Duane Reade
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pharmacies nationwide. As of the date of this reg@symia is available in over 37,000 certifiecarepharmacies nationwide. We intend to
continue to certify and add new pharmacies to thgn@a retail pharmacy network, including nationadl aegional chains as well as
independent pharmacies. In addition, Qsymia coasirto be available through a certified home dejiygrarmacy network for patients who
prefer to receive Qsymia by mail.

In October 2012, we received the negatpiaion from the EMA Committee for Medicinal Prodsi¢dor Human Use, or CHMP,
recommending refusal of the marketing authorizatirthe medicinal product QsiV&' in the EU (the approved trade name for Qsymiaén th
EU) due to concerns over the potential cardiovascmd central nervous system effects associatddavigterm use, teratogenic potential
use by patients for whom Qsiva would not have beditated. We requested that this opinion be revexad by the CHMP. After re-
examination, on February 21, 2013, the CHMP adoatfidal opinion that reaffirmed the Committee'sieanegative opinion. On May 15,
2013, the European Commission issued a decisiosirgf the grant of marketing authorization for Q@siv the EU. On September 20, 2013
submitted a request to the EMA for Scientific Adyi@a procedure similar to the U.S. Special Protdsskessment process, regarding use of a
pre-specified interim analysis from the AQCLAIM davascular outcomes trial to support the resuhionissf an application for a marketing
authorization for Qsiva for treatment of obesityattordance with the EU centralized procedure. @asefeedback from the EMA health
authority, as well as various country health auttesr associated with review of the AQCLAIM trigb@lication, the protocol has been revised
and resubmitted to the FDA. We also intend to sggkoval for Qsymia in other territories outside tnited States and EU. We intend to
commercialize Qsymia in territories where we obtgiproval through commercial collaboration agreemeiith third parties.

Our drug STENDRA, or avanafil, is an orebpphodiesterase type 5, or PDES5, inhibitor thahaxee licensed from Mitsubishi Tanabe
Pharma Corporation, or MTPC. STENDRA was approvethk FDA on April 27, 2012, for the treatment oéetile dysfunction, or ED, in the
United States. On June 26, 2013, the European Cssioni or EC, adopted the implementing decisiontgrg marketing authorization for
SPEDRA (the approved trade name for avanafil in&bi for the treatment of ED in the EU. On July{2B13, we entered into an agreement
with Menarini Group, through its subsidiary Berfdhemie AG, or Menarini, under which Menarini re@san exclusive license to
commercialize and promote SPEDRA for the treatroéiD in over 40 European countries, including B¢, plus Australia and New Zeala

On October 10, 2013, we entered into aregent with Auxilium Pharmaceuticals, Inc., or Auxn, under which Auxilium received an
exclusive license to commercialize and promote SDRN in the United States and Canada. On Decemhe2(113, we entered into an
agreement with Sanofi under which Sanofi receiveéxclusive license to commercialize and promo#mnatil for therapeutic use in human
Africa, the Middle East, Turkey, and the Commonulealf Independent States, or CIS, including RusS@mofi will be responsible for
obtaining regulatory approval in its territoriean®fi intends to market avanafil under the trade@&PEDRA or STENDRA. Under the
license agreements with Menarini, Auxilium and Sgravanafil is expected to be commercialized Y00 countries worldwide. We are
currently in discussions with potential collabooatipartners to market and sell STENDRA for othaittgies under our license with MTPC in
which we do not have a commercial collaboration.

Foreign regulatory approvals, including @ean Commission marketing authorization to magva in the EU, may not be obtained on
a timely basis, or at all, and the failure to reeaiegulatory approvals in a foreign country wopitdvent us from marketing our products in tha
market, which could have a material adverse efiaatur business, financial condition and resultsperations.
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We were incorporated in California in 1981d reincorporated in Delaware in 1996. Our corgon@adquarters is located at 351 E. Ev
Avenue, Mountain View, California and our telephananber is (650) 934-5200.

Our Strategy

Our goal is to build a successful biopharewtical company through the commercialization éexkelopment of innovative proprietary
drugs. We intend to achieve this by:

. establishing medical obesity treatment as a widebepted and reimbursed, chronic category suppbytéeatment guidelines;
. expanding the use of Qsymia through targeted playsipayor and patient education;
. increased third-party payor coverage, continuinipiger out-of-pocket costs for patients with disebprograms, and changes in

public policy to obtain coverage for obesity untedicare Part D;

. successfully expanding the certified retail phacy distribution channel for Qsymia in the Unit&tdtes;

. creating a pathway for centralized approval sivQ in Europe;

. finding the right partner for expanded Qsymia conuiad promotion to a broader primary care physi@adience;
. managing our alliances with Auxilium, Menarini aBdnofi, to help ensure the commercial successanafil; and
. managing costs.
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Products and Development Programs

Our approved drugs and investigational draigdidates are summarized as follows:

Drug Indication Status Commercial rights
Qsymia (phentermine

and topiramate

extende-release Obesity United State! Worldwide

New Drug Application, or NDA
approved July 2012;First
commercial sale September
2012;

Expansion to retail pharmacies
July 2013

EU

Marketing Authorization
Application, or MAA, denied

Qsymia (phentermine
and topiramate Obstructive
extende-release Sleep Apnei  Phase 2 study complete Worldwide

Qsymia (phentermine
and topiramate
extende-release Diabetes Phase 2 study complete Worldwide

Worldwide license from
Erectile MTPC (excluding
STENDRA (avanafil,  dysfunction United State! certain Asian markets

NDA approved April 201:
EU
MAA granted in June 201:

Commercial collaboration
agreements with Menarini,
Auxilium, and Sanofi

Qsymia for the treatment of Obesity

Many factors contribute to excess weighmhgahese include environmental factors, genelieslth conditions, certain medications,
emotional factors and other behaviors. All thistdbaites to more than 110 million Americans beifigge or overweight with at least one
weight-related comorbidity. Excess weight increabesiisk of cardiometabolic and other conditiomsuding type 2 diabetes, high cholesterol
high blood pressure, heart disease, sleep apmeke stnd osteoarthritis. According to the Natidmatitutes of Health, or NIH, losing just 10%
of body weight may help obese patients reduceisikeof developing other weight-related medical dtnds, while making a meaningful
difference in health and well-being.
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Qsymia for the treatment of obesity wasrappd as an adjunct to a reduced-calorie diet aogtased physical activity for chronic weight
management in adult patients with an initial BMI3®f or greater (obese), or 27 or greater (overvigighhe presence of at least one weight-
related comorbidity, such as hypertension, typ@aBetes mellitus or high cholesterol (dyslipidemi@¥ymia incorporates low doses of active
ingredients from two previously approved drugs,miamine and topiramate. Although the exact meamarmf action is unknown, Qsymia is
believed to target appetite and satiety, or thérfgef being full, the two main mechanisms thapamt eating behavior.

Qsymia was approved with a Risk Evaluatind Mitigation Strategy, or REMS, with a goal dfoirming prescribers and patients of
reproductive potential regarding an increasedafsirofacial clefts in infants exposed to Qsymiaing the first trimester of pregnancy, the
importance of pregnancy prevention for femalespfoductive potential receiving Qsymia and the nteaetiscontinue Qsymia immediately if
pregnancy occurs. The Qsymia REMS program incladegdication guide, patient brochure, voluntaryitheare provider training,
distribution through certified home delivery antliepharmacies, an implementation system and a table for assessments.

As part of the approval of Qsymia, we hasmmitted to conduct post-marketing studies. Wé emihduct a study to assess the long-term
treatment effect of Qsymia on the incidence of mafiverse cardiovascular events in overweight ded® subjects with confirmed
cardiovascular disease, known as AQCLAIM, studieassess the safety and efficacy of Qsymia for kteiganagement in obese pediatric and
adolescent subjects, studies to assess drug titiizand pregnancy exposure, a study to assesksfuaiction, as well as animal arl vitro
studies. We are finalizing the designs and pro®fmi these studies at the current time and expdmtgin certain of these studies during 2014

Qsymia in development for Obstructive Sleep Apnea

Obstructive sleep apnea, or OSA, is a dhrand potentially serious sleep disorder in whichathing is abnormally shallow, or hypopnea
or stops altogether, or apnea, for at least 10mbcd hese repetitive events are associated widpse of the upper airway during sleep, and
may occur five to thirty or more times per hourth®lugh many cases are unrecognized, symptoms rolgesnoring, fatigue or sleepiness
during the day.

OSA afflicts approximately 3% to 7% of tHeS. population. Data from the Wisconsin Cohortd$tindicate that the prevalence of OS/
people 30-60 years of age is 9-24% for men and 4eB%omen. OSA is associated with an increasddaisypertension, cardiovascular
disease, myocardial infarction, stroke and increasertality.

The current standard of care treatmen©BA is continuous positive airway pressure, or CRARvhich the upper airway is kept open by
increased air pressure, but CPAP provides bermfliswhen used consistently. Many patients find ®Ré be inconvenient or uncomfortable,
and compliance with CPAP treatment limits its efifeeness.

We believe a safe and effective pharmadolwgatment for OSA could be useful and more atad#p to some patients than CPAP, but nc
drug is currently approved to treat OSA.

In January 2010, we announced positiveltefiom a Phase 2 study evaluating the safetyediichcy of Qsymia for the treatment of
moderate to severe OSA. This Phase 2 study (OBa&284)a single-center, randomized, double-blind;glda-controlled parallel group trial
including 45 obese men and women (BMI 30 to 40 Bjiinclusive), 30 to 65 years of age with OSA (aphgpopnea index, or AHI, greater
than or equal to 15 at baseline) who had not besatetd with, or who were not compliant with CPARthim three months of screening. Patie
were randomized to placebo or top dose Qsymia. M/ewrently contemplating the timing of a Phastugly.
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Qsymia in development for Diabetes

Diabetes is a disease in which the body e produce or properly use insulin. Insulin loamone that is needed to convert sugar and
starches into energy needed for daily life. Typhabetes is characterized by inadequate resporissuiin and/or inadequate secretion of
insulin as blood glucose levels rise. Currentlyrappd therapies for type 2 diabetes are directedrd correcting the body's inadequate
response with oral or injectable medications, ceatly modifying insulin levels through injectiofi imsulin or insulin analogs. The cause of
diabetes continues to be a mystery, although betletics and environmental factors such as obesdyeack of exercise appear to play roles.

There are 23.6 million children and adiritthe U.S., or 7.8% of the population, who havabeites. While an estimated 17.9 million
Americans have been diagnosed with diabetes, wmfately, another 5.7 million Americans (or neameajuarter) are unaware that they have
the disease. It is estimated that there are n8aflymillion diabetics worldwide.

According to the American Diabetes Assdorgtan estimated 79 million people have prediabatel nearly two million will develop
type 2 diabetes each year. Millions more are kntwmave metabolic syndrome, a cluster of symptdrasihcludes high blood pressure, large
waist size, high levels of fats in the blood, ane body's inability to handle glucose, which cdilesly increase a person's chances of
developing cardiovascular disease. Qsymia is nwently indicated for the treatment of hypertensigpe 2 diabetes mellitus, prediabetes,
stroke or heart disease.

In May 2013, the American Association oin@lal Endocrinologists introduced a new algoritfonthe comprehensive management of
weight in persons with prediabetes or type 2 diebat order to provide clinicians with a practigalde that considers the whole patient, the
spectrum of risks and complications for the patiant evidence-based approaches to treatmentditicewdto advocating for glycemic control,
the treatment algorithm focuses on obesity andigbetes as the underlying risk factors for diabatesassociated complications, and
specifically includes pharmacotherapy as part efrfdtommended treatment paradigm for managing weigh

The currently approved oral medicationstyge 2 diabetes include insulin releasers sudydmiride, insulin sensitizers such as Actos®
and Avandia®, inhibitors of glucose production hg tiver such as metformin, DPP-IV inhibitors lik@nuvia®, as well as Precose® and
Glyset, which slow the uptake of glucose from thiestine. Approved injectable medications for t¢pdiabetes treatment include glucadibe-
peptide-1, or GLP-1, analogs such as liraglutiderketed under the brand name Victoza®, developeddwp Nordisk and exenatide,
marketed under the brand name Byetta®, and a lotigegversion of exenatide marketed under the brearmde Bydureon®, developed by
Amylin Pharmaceuticals and Eli Lilly and Companjudes to date suggest GLP-1s improve control obthlglucose by increasing insulin
secretion, delaying gastric emptying, and suppnggsiandial glucagon secretion. Clinical studiegeh@eported that patients treated with GLP-
1s experienced weight loss of approximately sigight pounds. Newer agents recently approved foe 8/diabetes include Invokana®
(canaglifozin) from Johnson & Johnson's Janssemnfd@euticals, a sodium glucosetcansporter 2, or SGLT2, inhibitor that has demiatst
modest, single-digit weight loss in clinical stuglie

It is estimated that a significant portmfirtype 2 diabetics fail oral medications and regimjected insulin therapy. Current oral
medications for type 2 diabetes have a number wihton drugrelated side effects, including hypoglycemia, weigdin and edema. Numerc
pharmaceutical and biotechnology companies ararsgék develop insulin sensitizers, novel insubnnfiulations and other therapeutics to
improve the treatment of diabetes. Previous clirstadies of topiramate, a component of Qsymidyjire 2 diabetics resulted in a clinically
meaningful reduction of hemoglobin Alc, or HbAlanaasure used to determine treatment efficacy tofdaabetic agents.
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In December 2008, we announced the restitsr DM-230 diabetes study. The DM-230 Phasauiéysenrolled 130 patients, who had
completed our Phase 2 study for the treatment e$ibb(OB-202), at 10 study sites in the U.S.,dottue in a blinded fashion as previously
randomized for an additional 28 weeks. The resiltae DM-230 study included assessments from e sf the OB-202 study through the
end of the DM-230 study in this population, foiotat treatment period of 56 weeks.

Patients treated with Qsymia had a redangtidHbAlc of 1.6%, from 8.8% to 7.2%, as compared.1% from 8.5% to 7.4% in the
placebo-treated standard of care group (Intentéaflpopulation Using the Last Observation Carfiedvard Method, or ITT LOCF,
p=0.0381) at 56 weeks. All patients in the studyenactively managed according to American Diab&&sociation, or ADA, standards of care
with respect to diabetes medications and lifestytalification. For patients treated with placeber@éases in the number and doses of
concurrent anti-diabetic medications were requicebring about the observed reduction in HbAlc.cBwtrast, concurrent anti-diabetic
medications were reduced over the course of thkitripatients treated with Qsymia (p<0.05).

Over 56 weeks, patients treated with Qsyaisa lost 9.4% of their baseline body weight, @52pounds, as compared to 2.7%, or 6.1
pounds, for the placebo group (p<0.0001). Stitg-percent of the Qsymia patients lost at le&std their body weight, as compared to 249
the placebo group (p<0.001), and 37% of the Qsyrateents lost at least 10% of their body weightc@®pared to 9% of patients in the
placebo group (p<0.001). Patients treated with Qayrad reductions in blood pressure, triglyceriaied waist circumference. Both treatment
groups had a study completion rate of greater #04a.

The most common drug-related side effemported were tingling, constipation and nausedeR®aton antidepressants such as selective
serotonin reuptake inhibitors, or SSRIs, or seriot@and norepinephrine reuptake inhibitors, or SNRisre allowed to participate in the stud
Patients were monitored for depression and suitjdasing the Patient Health Questionnaire-9, ofPH a validated mental health assessmel
tool agreed to by the FDA for use in our studiegidnts treated with Qsymia demonstrated greatprawements in PHQ-9 scores from
baseline to the end of the study than patienteémtacebo group.

Despite a mean baseline HbAlc level of 8.8386 of the patients treated with Qsymia were &bkechieve the ADA recommended goal
of 7% or lower, versus 40% of the patients in tlee@bo arm (p<0.05). The incidence of hypoglyceimigne treatment and placebo arms was
similar (12% and 9%, respectively). Patients in@symia arm experienced no treatment-related seaduerse events.

We also studied the effect of Qsymia onlswehtrolled diabetics as part of our Phase 3 dpasidy, CONQUER, (OB-303). The results
were consistent and supportive of the Phase 2tgesul

Data from the Phase 3 EQUATE trial (OB-36&monstrated that weight loss with Qsymia stopsptiogression of type 2 diabetes in
obese, non-diabetic patients. The results of DM-@&®onstrated that weight loss with Qsymia canifsagmtly lower blood sugar in type 2
diabetics. Results from both of these studies wessented at the ADA's annual scientific sessiajuime 2009.

In October 2013, we announced new dataighdd online irDiabetes Carelemonstrating the effects of Qsymia on the projmase
type 2 diabetes. In the study, higbk overweight or obese patients with prediabateor metabolic syndrome who were taking Qsymir @
two-year period experienced reductions of up td%8in the annualized incidence rate of type 2 dieyan addition to losing weight. The
American Association of Clinical Endocrinologisecognizes obesity and prediabetes as significskfaictors for progression to diabetes and
associated complications.
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The publication analyzed 475 high-risk eveight or obese patients with prediabetes and/dalbatic syndrome at baseline from the two-
year SEQUEL study, for their progression to tymtiabetes and their changes in cardiometabolic petensn After 108 weeks, it was obsen
that patients receiving Qsymia, in conjunction witastyle modifications, experienced significangight loss along with markedly reduced
progression to type 2 diabetes and improvementsuitiple cardiometabolic disease risk factors.

Subjects in the Qsymia recommended dosen/46mg) and top dose (15mg/92mg) treatment grexpsrienced reductions of 70.5%
and 78.7% in the annualized incidence rate of /deabetes, respectively, versus placebo, whichrelased to degree of weight lost (10.9%
and 12.1%, respectively, versus 2.5% with placébb;MI; P < 0.0001). Qsymia therapy was well tokech by this subgroup over two years.

Among patients in the study taking Qsymi@nmon adverse events included paraesthesia (tinglithe fingers or feet), sinusitis, dry
mouth, constipation, headache, and dysgeusia (ehiangerception of taste). The types and sevefigdwerse events seen in this subgroup
analysis were similar to those seen in the ov&BRIDUEL patient population and in other clinicahlsi

We are currently contemplating the timiigd’hase 3 study.
Qsymia in development for Other Indications

We believe Qsymia may be helpful in tregither obesity-related diseases, including noialbo steatohepatitis, or NASH, or its
precursor, nonalcoholic fatty liver disease, or NUBEalso known as fatty liver disease. We beliewsyiQia may also be helpful in treating
hyperlipidemia, or an elevation of lipids (fats)tire bloodstream. These lipids include cholestetub)esterol esters (compounds),
phospholipids and triglycerides. In addition, wéidaee Qsymia may be helpful in patients with hypesion who do not respond well to
antihypertensive medication. We are currently compiating whether to pursue these other indications.

STENDRA for the treatment of Erectile Dysfunctic

Erectile dysfunction, or ED, affects anirasted 52% of men between the ages of 40 and &9almnce increases with age and can be
caused by a variety of factors, including mediaai¢anti-hypertensives, histamine receptor antag®nilifestyle (tobacco, alcohol use);
diseases (diabetes, cardiovascular conditionstgisosancer); and spinal cord injuries. Left urtedaED can negatively impact relationships
and self-esteem, causing feelings of embarrassamehguilt. About half of men being treated withreuntly available phosphodiesterase 5, or
PDES, inhibitors are dissatisfied with treatmerteTarket opportunity for ED medical treatmentsticares to grow, with worldwide sales of
PDES inhibitors exceeding $5 billion in 2012.

Our drug STENDRA (avanafil) is an oral PDiEBibitor we have licensed from MTPC. STENDRA vegproved in the U.S. by the FDA
on April 27, 2012, for the treatment of ED. As pafrthe approval of STENDRA, we are committed todact two post-approval clinical
studies. The first is a randomized, double-blifdcebo-controlled, parallel group multicenter aaditrial on the effect of STENDRA on
spermatogenesis in healthy adult males and matbsmiid ED. The other study is a double-blind, ramilzed, placebo-controlled, single-dose
clinical trial to assess the effects of STENDRAmoultiple parameters of vision, including, but niatited to, visual acuity, intraocular presst
pupillometry, and color vision discrimination indithy male subjects. These studies are currentigway.

On June 19, 2013, we announced clinicalystasults showing avanafil is effective for sexaetivity within 15 minutes in men with ED.
In the 440-patient study conducted at 30 sitehénd.S., STENDRA patients achieved statisticaliyngicant improvement versus placebo in
the mean
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proportion of attempts that resulted in erectianficent for successful intercourse as early asnlutes for the 200-mg dose and 12 minutes
for the 100-mg dose following administration. Therently approved prescribing information recomngadministration approximately 30
minutes before sexual activity. On January 21, 20dtannounced that the FDA had accepted a supptahapplication that proposes to
revise the STENDRA prescribing information withieffcy and safety information from this study. Thedeription Drug User Fee Act, or
PDUFA, date for the supplemental filing is Septent@ 2014. We intend to submit the above-mentiaimical study results to peer review
journals and medical society meetings for pres@mtat Menarini also intends to submit an applicafiar a variation of the marketir
authorization for SPEDRA to the European Commissioreflect clinical study results showing that mafil is effective for sexual activity
within 15 minutes in men with erectile dysfunctiam,ED, in the Summary of Product Characteristiug the Patient Information Leaflet for t
product.

We have granted an exclusive license todvianto commercialize and promote SPEDRA for tteatment of erectile dysfunction in over
40 European countries, including the EU, plus Aalgtrand New Zealand. In addition, we have graateéxclusive license to Auxilium to
market STENDRA in the United States and Canadah8¥e also granted an exclusive license to Sanafotomercialize avanafil in Africa, t
Middle East, Turkey, and the CIS, including Rus®i are currently in discussions with potentiakipars to commercialize STENDRA in
other territories under our license with MTPC inigthwe do not currently have a commercial collatiora

Other Programs

We have licensed and intend to contindecémse from third parties the rights to other istigational drug candidates to treat various
diseases and medical conditions. We also sponsigrstage clinical trials at various research itugitbns and intend to conduct early-stage
proof of concept studies on our own. We expecbiatioue to use our expertise in designing and cotirty clinical trials, formulation and
investigational drug candidate development to corsiakze pharmaceuticals for unmet medical needsrmodisease states that are underse
by currently approved drugs. We intend to develaylpcts with a proprietary position or that compégrour other products currently under
development, although there can be no assurantartiaf these investigational product candidati#isbe successfully developed and
approved by regulatory authorities.

Government Regulations
FDA Regulatior

Prescription pharmaceutical products abgesti to extensive pre- and post-marketing regutally the FDA. The Federal Food, Drug, and
Cosmetic Act, and its implementing regulations gayamong other things, requirements for the tgstil@velopment, manufacturing, quality
control, safety, efficacy, approval, labeling, sige, recordkeeping, reporting, distribution, imperport, advertising and promotion of drug
products.

The activities required before a pharmacalagent may be marketed in the U.S. begin wighgtinical testing. Pre-clinical tests
generally include laboratory evaluation of potdrimducts and animal studies to assess the pateiafiety and efficacy of the product and its
formulations. The results of these studies andrattiermation must be submitted to the FDA as péidn Investigational New Drug, or IND,
application, which must be reviewed and approvethbyFDA before proposed clinical testing in humahunteers can begin. Clinical trials
involve the administration of the investigationalndrug to healthy volunteers or to patients urdersupervision of a qualified principal
investigator. Clinical trials must be conductedatordance with Good Clinical Practices, or GCH¢lvlestablish standards for conducting,
recording data from, and reporting results of,ichhtrials, and are intended to assure that tie aad reported results are credible, accurate,
and that the
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rights, safety and well-being of study participaauts protected. Clinical trials must be under prots that detail the objectives of the study, the
parameters to be used to monitor safety and tleaejf criteria to be evaluated. Each protocol nbessubmitted to the FDA as part of the IND
application. Further, each clinical study must beducted under the auspices of an independentitistial review board. The institutional
review board will consider, among other things,utagions and guidelines for obtaining informed camtsrom study subjects, as well as other
ethical factors and the safety of human patiertte. §ponsoring company, the FDA, or the Institutiddeview Board, or IRB, may suspend or
terminate a clinical trial at any time on variousynds, including a finding that the subjects digrds are being exposed to an unacceptable
health risk.

Typically, human clinical trials are contledt in three phases that may overlap. In Phasénicat trials are conducted with a small num
of patients to determine the early safety profild aharmacology of the new therapy. In Phase gicdli trials are conducted with groups of
patients afflicted with a specific disease or mabaondition in order to determine preliminary efity, optimal dosages and expanded evid
of safety. In Phase 3, large-scale, multicentericdi trials are conducted with patients afflicteith a target disease or medical condition in
order to provide substantial evidence of efficacy aafety required by the FDA and others.

The results of the pre-clinical and clinitesting, together with chemistry and manufactyiiimformation, are submitted to the FDA in the
form of a New Drug Application, or NDA, for a phaaceutical product in order to obtain approval tomotence commercial sales. In
responding to an NDA, the FDA may grant marketipgravals, may request additional information otHar research or studies, or may deny
the application if it determines that the appliocatdoes not satisfy its regulatory approval créteFDA approval for a pharmaceutical product
may not be granted on a timely basis, if at alldenthe goals and policies agreed to by the FDAeutite PDUFA, the FDA has twelve mon
in which to complete its initial review of a stand&DA and respond to the applicant, and eight mefidr a priority NDA. The FDA does not
always meet its PDUFA goal dates and in certaituaistances, the review process and the PDUFA gdelrday be extended. A subsequent
application for approval of an additional indicatimust also be reviewed by the FDA under the saiteria as apply to original applications,
and may be denied as well. In addition, even if Fip{roval is granted, it may not cover all theichhindications for which approval is sou
or may contain significant limitations in the fowhwarnings, precautions or contraindications wébpect to conditions of use. In addition, the
FDA may require the establishment of REMS that nfi@yinstance, restrict distribution and imposedamsome implementation requirements.
Our approved product Qsymia is subject to a REMfgj@am.

Satisfaction of FDA premarket approval iegments for new drugs typically takes several geand the actual time required may vary
substantially based upon the type, complexity amdehy of the product or targeted disease. Goventmegulation may delay or prevent
marketing of potential products for a considergd@eod of time and may impose costly procedureswuqo activities. Success in early-stage
clinical trials or with prior versions of produalses not assure success in later stage cliniedd.tata obtained from clinical activities are not
always conclusive and may be susceptible to varyitegpretations that could delay, limit or prevesgulatory approval.

Once approved, products are subject tomaing regulation by the FDA. The FDA may withdréve product approval if compliance w
post-marketing regulatory standards is not maiethior if problems occur after the product reacheswarketplace. In addition, the FDA may
require post-marketing studies, referred to as Piies, to monitor the effect of an approved pobdand may limit further marketing of the
product based on the results of these post-matieies. The FDA has required us to perform PMRistitbr both of our approved products,
Qsymia and STENDRA. The FDA has broad post-masgtlatory and enforcement powers, including thétalto levy fines and civil
penalties, suspend or delay issuance of appraseilss or recall products, or withdraw approvalsdifidnally, the Food and Drug Amendment
Act of 2007 requires all clinical trials we
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conduct for our investigational drug candidateshlim®fore and after approval, and the results @édhrials when available, to be included in a
clinical trials registry database that is availadre accessible to the public via the Internet. failure to properly participate in the clinicaiatr
database registry would subject us to significarit penalties.

Facilities used to manufacture drugs abgesti to periodic inspection by the FDA, and othethorities where applicable, and must cor
with the FDA's current Good Manufacturing PractimecGMP regulations. Compliance with cGMP includédbering to requirements relating
to organization of personnel, buildings and fae$it equipment, control of components and drugywrbdontainers and closures, production
and process controls, packaging and labeling clsntnolding and distribution, laboratory contrasd records and reports. Failure to comply
with the statutory and regulatory requirements aciisj the manufacturer to possible legal or reggfatotion, such as suspension of
manufacturing, seizure of product or voluntary leaba product.

The FDA imposes a number of complex regaaton entities that advertise and promote phagntézals, which include, among other
things, standards and regulations relating to ti@consumer advertising, off-label promotion, uistty-sponsored scientific and educational
activities, and promotional activities involvingetinternet. A product cannot be commercially pragddiefore it is approved. After approval,
product promotion can include only those claimatiay to safety and effectiveness that are congtistih the labeling approved by the FDA.
The FDA has very broad enforcement authority. Faito abide by these regulations can result in i@g@vpeublicity, and/or enforcement actio
including the issuance of a warning letter diregtine entity to correct deviations from FDA star$arand state and federal civil and criminal
investigations and prosecutions. This could sulgemimpany to a range of penalties that could hasignificant commercial impact, including
civil and criminal fines and agreements that mathrirestrict the manner in which a company promatedistributes drug products.

Companies that manufacture or distributgygroducts or that hold approved NDAs must comygth other regulatory requirements,
including submitting annual reports, reporting imh@ation about adverse drug experiences, and maingacertain records. In addition, we are
subject to various laws and regulations regardieguse and disposal of hazardous or potentiallgrdazis substances in connection with our
research. In each of these areas, as noted abevgovernment has broad regulatory and enforcepmmérs, including the ability to levy fines
and civil penalties, suspend or delay issuancepiavals, seize or recall products, and withdraprayeals, any one or more of which could
have a material adverse effect upon us.

Other Government Regulations

In addition to laws and regulations enfdrby the FDA, we are also subject to regulationauridiational Institutes of Health guidelines as
well as under the Controlled Substances Act, theuPational Safety and Health Act, the EnvironmeRtaitection Act, the Toxic Substances
Control Act, the Resource Conservation and Recosetyand other present and potential future fedetate or local laws and regulations, as
our research and development may involve the cliedrase of hazardous materials, chemicals, virasesvarious radioactive compounds.

In addition to regulations in the U.S., &re subject to a variety of foreign regulationseoing clinical trials, commercial sales, and
distribution of our investigational drug candidatéfe must obtain separate approvals by the comjgaregulatory authorities of foreign
countries before we can commence marketing of théyet in those countries. The approval procesigsdrom country to country, and the
time may be longer or shorter than that required-fdA approval. The requirements governing the cehdf clinical trials, product licensing,
pricing and reimbursement vary greatly from coumnérgountry.
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United States Healthcare Reform

In March 2010, the Patient Protection afiiable Care Act, as amended by the Health CagdeEglucation Affordability Reconciliation
Act of 2010, which is referred to in this reportthe Affordable Care Act was adopted in the Uniéaltes. This law substantially changes the
way healthcare is financed by both governmentalpidte insurers, and significantly impacts thagphaceutical industry. The Affordable
Care Act contains a number of provisions that apeeted to impact our business and operationgrirescases in ways we cannot currently
predict. Changes that may affect our business diectbose governing enrollment in federal healthpapgrams, reimbursement changes, rules
regarding prescription drug benefits under thetheaburance exchanges, expansion of the 340B @nogand fraud and abuse and
enforcement. These changes will impact existingegoment healthcare programs and will result indéneelopment of new programs, includ
Medicare payment for performance initiatives angriovements to the physician quality reporting systand feedback program.

The Affordable Care Act made significanaobes to the Medicaid Drug Rebate program. Effedtharch 23, 2010, rebate liability
expanded from fee-for-service Medicaid utilizatiorinclude the utilization of Medicaid managed carganizations as well. With regard to the
amount of the rebates owed, the Affordable Careidmeased the minimum Medicaid rebate from 15.6%3.1% of the average manufactt
price for most innovator products and from 11% 3&clfor non-innovator products; changed the calautadf the rebate for certain innovator
products that qualify as line extensions of exgtinugs; and capped the total rebate amount favior drugs at 100% of the average
manufacturer price. In addition, the Affordable €&t and subsequent legislation changed the defindf average manufacturer price. In
2012, Centers for Medicaid and Medicare Service§MS, the federal agency that administers the kbrdiand Medicaid Drug Rebate
program, issued proposed regulations to implententhanges to the Medicaid Drug Rebate programruhdeAffordable Care Act but has |
yet issued final regulations. CMS is currently expd to release the final regulations in 2014. Iyinthe Affordable Care Act require
pharmaceutical manufacturers of branded prescniiiags to pay a branded prescription drug febeddéderal government beginning in 2011
Each individual pharmaceutical manufacturer pagsosated share of the branded prescription dru@fé.0 billion in 2014 (and set to
increase in ensuing years), based on the dollaeva its branded prescription drug sales to aefderal programs identified in the law.

Additional provisions of the Affordable @aAct, some of which became effective in 2011, megatively affect our revenues in the
future. For example, as part of the Affordable Cacés provisions closing a coverage gap that aulyeexists in the Medicare Part D
prescription drug program, or the donut hole, maaoufrers are required to provide a 50% discourtiranded prescription drugs dispensed to
beneficiaries within this donut hole. There curheig not coverage under Medicare Part D, but ¢bisld change in the future.

The Affordable Care Act also expanded thblie Health Service's 340B drug pricing discourtdgram. The 340B pricing program
requires participating manufacturers to agree svgd statutorily defined covered entities no mbentthe 340B "ceiling price" for the
manufacturer's covered outpatient drugs. The Afiblel Care Act expanded the 340B program to inchetitional types of covered entities:
certain free-standing cancer hospitals, criticakas hospitals, rural referral centers and solenuamity hospitals, each as defined by the
Affordable Care Act. The Affordable Care Act alduligates the Secretary of the Department of Healith Human Services to create
regulations and processes to improve the integfithe 340B program and to ensure the agreemenirthaufacturers must sign to participate
in the 340B program obligates a manufacturer terdfie 340B price to covered entities if the maotufer makes the drug available to any
other purchaser at any price and to report to tveigment the ceiling prices for its drugs. The I[HeResources and Services Administratic
expected to issue a comprehensive proposed regulat?014 that will
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address many aspects of the 340B program. Whenegalation is finalized, it could affect our oldtipns under the 340B program in ways
cannot anticipate. In addition, legislation mayitteoduced that, if passed, would further expared340B program to additional covered
entities or would require participating manufactar® agree to provide 340B discounted pricing mgs used in the inpatient setting.

Some states have elected not to expandNtealicaid programs by raising the income limitl@3% of the federal poverty level as
permitted under the Affordable Care Act. For eaeltesthat does not choose to expand its Medicaigram, there may be fewer insured
patients overall, which could impact our salesjiess and financial condition.

Pharmaceutical Pricing and Reimbursement

In both U.S. and foreign markets, our &ptldo commercialize our products successfully, emdttract commercialization partners for our
products, depends in significant part on the abdita of adequate financial coverage and reimbomset from third-party payors, including, in
the United States, governmental payors such adléiiicare and Medicaid programs, managed care arg@oims, and private health insurers.
Third-party payors decide which drugs they will gayand establish reimbursement and co-pay leWélsd-party payors are increasingly
challenging the prices charged for medicines ammnixing their cost-effectiveness, in addition teittsafety and efficacy. We may need to
conduct expensive pharmacoeconomic studies in todemonstrate the cost-effectiveness of our prsdiEven with studies, our products
may be considered less safe, less effective orclestseffective than existing products, and thiedty payors may not provide coverage and
reimbursement for our product candidates, in wioola part.

Political, economic and regulatory influes@re subjecting the healthcare industry in thigedrStates to fundamental changes. There
been, and we expect there will continue to beslative and regulatory proposals to change theteske system in ways that could impact ou
ability to sell our products profitably. We antiaie that the United States Congress, state lagiekatnd the private sector will continue to
consider and may adopt healthcare policies intetaledrb rising healthcare costs. These cost-comtant measures include: controls on
government funded reimbursement for drugs; newareiased requirements to pay prescription drugeshia government healthcare
programs; controls on healthcare providers; chgéierio the pricing of drugs or limits or prohibitioon reimbursement for specific products
through other means; requirements to try less esipemroducts or generics before a more expensaadied product; changes in drug
importation laws; expansion of use of managed sgseems in which healthcare providers contracréeide comprehensive healthcare for a
fixed cost per person; and public funding for ceffectiveness research, which may be used by gowarhand private third-party payors to
make coverage and payment decisions.

Payors also are increasingly considering metrics as the basis for reimbursement rate$, as@verage sales price, average
manufacturer price and Actual Acquisition Cost. Biésting data for reimbursement based on thesdasés relatively limited, although
certain states have begun to survey acquisitiondada for the purpose of setting Medicaid reimborent rates. CMS has made draft National
Average Drug Acquisition Cost, or NADAC, and drifitional Average Retail Price, or NARP, data puplavailable on at least a monthly
basis. In July 2013, CMS suspended the publicatfairaft NARP data, pending funding decisions. lmvEmber 2013, CMS moved to
publishing final, rather than draft, NADAC data amak since made updated NADAC data publicly avislah a weekly basis. Therefore, it
may be difficult to project the impact of these uny reimbursement mechanics on the willingnespayfors to cover our products.

We participate in the Medicaid Drug Rebategram, established by the Omnibus Budget Redatioih Act of 1990 and amended by the
Veterans Health Care Act of 1992 as well as
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subsequent legislation. Under the Medicaid DrugeReprogram, we are required to pay a rebate to #tate Medicaid program for our
covered outpatient drugs that are dispensed toddatbeneficiaries and paid for by a state Medipa@jram as a condition of having federal
funds being made available to the states for ougsiunder Medicaid and Medicare Part B. Those estate based on pricing data reported by
us on a monthly and quarterly basis to CMS. Thesa ishclude the average manufacturer price antheiicase of innovator products, the best
price for each drug.

Federal law requires that any company phaticipates in the Medicaid Drug Rebate prograso gharticipate in the Public Health Servic
340B drug pricing discount program in order fordeal funds to be available for the manufacturetgsl under Medicaid and Medicare Part B.
The 340B pricing program requires participating ofanturers to agree to charge statutorily definmeeeed entities no more than the 340B
"ceiling price" for the manufacturer's covered @uignt drugs. These 340B covered entities includariety of community health clinics and
other entities that receive health services grirata the Public Health Service, as well as hospithht serve a disproportionate share of low-
income patients. The 340B ceiling price is caladatising a statutory formula, which is based oratrerage manufacturer price and rebate
amount for the covered outpatient drug as calcdlateler the Medicaid Drug Rebate program. Chang#setdefinition of average
manufacturer price and the Medicaid Drug Rebatelsnnonder the Affordable Care Act and CMS's isseafdinal regulations implementing
those changes also could affect our 340B ceilimgepralculations and negatively impact our resofitsperations.

In order to be eligible to have our prodyaaid for with federal funds under the Medicaid dfedicare Part B programs and purchased b
certain federal agencies and certain federal geantee participate in the Department of Veterarfaife, or VA, Federal Supply Schedule, or
FSS, pricing program, established by Section 6aB@Veterans Health Care Act of 1992. Under thiggam, we are obligated to make our
product available for procurement on an FSS cohtmad charge a price to four federal agencies—Vép@tment of Defense, Public Health
Service, and Coast Guard—that is no higher thastdtetory Federal Ceiling Price, or FCP. The FE€Pased on the non-federal average
manufacturer price, or Non-FAMP, which we calculatel report to the VA on a quarterly and annuaisb&¥e also participate in the Tricare
Retail Pharmacy program, established by Sectionof @3 National Defense Authorization Act for F§@B, and related regulations, under
which we pay quarterly rebates on utilization afamator products that are dispensed to Tricarefluéades. The rebates are calculated as the
difference between Annual Non-FAMP and FCP.

We expect to experience pricing pressurdése United States in connection with the salewfproducts due to the trend toward manage
healthcare, the increasing influence of health teaisnce organizations and additional legislativpsals. In various EU countries, we expec
to be subject to continuous cagttting measures, such as lower maximum pricesiawlack of reimbursement coverage and incentvese
cheaper, usually generic, products as an altemativ

We are unable to predict what additiongidkation, regulations or policies, if any, relagito the healthcare industry or third-party
coverage and reimbursement may be enacted in tinefar what effect such legislation, regulationgalicies would have on our business.
Any cost-containment measures, including thosedistbove, or other healthcare system reforms thadopted, could have a material advers
effect on our ability to operate profitably.

Once an applicant receives marketing aightion in an EU Member State, through any apghcatoute, the applicant is then required to
engage in pricing discussions and negotiations avgkparate pricing authority in that country. Tggslators, policymakers and healthcare
insurance funds in the EU Member States continygdpose and implement cost-containing measurkedp healthcare costs down, due in
part to the attention being paid to healthcare-costainment and other austerity measures in the(ttain of these changes could impose
limitations on the prices pharmaceutical compaaresable to charge for their products. The amooitesimbursement
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available from governmental agencies or third-ppgtyors for these products may increase the tagatlins on pharmaceutical companies
such as ours, or may facilitate the introductiog@fieric competition with respect to our produetgthermore, an increasing number of EU
Member States and other foreign countries use pfmemedicinal products established in other coestas "reference prices" to help
determine the price of the product in their owmitery. Consequently, a downward trend in pricesnefdicinal products in some countries
could contribute to similar downward trends elserghén addition, the ongoing budgetary difficultfesed by a number of EU Member States
including Greece and Spain, have led and may coatio lead to substantial delays in payment andhpay partially with government bonds
rather than cash for medicinal products, which dadgatively impact our revenues and profitabiliiareover, in order to obtain
reimbursement of our medicinal products in somentiies, including some EU Member States, we magehaired to conduct clinical trials
that compare the cost-effectiveness of our prodioctsher available therapies. There can be naasse that our medicinal products will
obtain favorable reimbursement status in any cquntr

Fraud and Abuse Laws

The healthcare industry, and thus our ssinis subject to extensive federal, state, lmcdliforeign regulation. Some of the pertinent |
have not been definitively interpreted by the ratady authorities or the courts, and their provisiare open to a variety of interpretations. In
addition, these laws and their interpretationssaigect to change. Both federal and state govertahagencies continue to subject the
healthcare industry to intense regulatory scrutimgluding heightened civil and criminal enforcerhefforts.

The restrictions under applicable federal state healthcare fraud and abuse laws and tegndahat may affect our ability to operate
include, but are not limited to:

. the federal Anti-Kickback Law, which prohibitsmnong other things, knowingly or willingly offeringaying, soliciting or
receiving remuneration, directly or indirectly,dgash or in kind, to induce or reward the purchadasing, ordering or
arranging for or recommending the purchase, leaseder of any healthcare items or service for Wwhpayment may be made
whole or in part, by federal healthcare progranthsas Medicare and Medicaid. This statute has lsgerpreted to apply to
arrangements between pharmaceutical companiesehand and prescribers, purchasers and formulamagess on the other.
Further, the Affordable Care Act, among other teingarified that a person or entity needs notaeehactual knowledge of the
federal AntiKickback statute or specific intent to violatelit.addition, the Affordable Care Act amended thei@dSecurity Ac
to provide that the government may assert thaaiandncluding items or services resulting from alation of the federal Anti-
Kickback Law constitutes a false or fraudulentrldor purposes of the federal civil False Claimg.4dthough there are a
number of statutory exemptions and regulatory kafbors to the federal Anti-Kickback Law protecticgrtain common
business arrangements and activities from pros@toti regulatory sanctions, the exemptions andtsafigors are drawn
narrowly, and practices that do not fit squarelthim an exemption or safe harbor may be subjesttotiny. We seek to comply
with the exemptions and safe harbors whenever lples$iut our practices may not in all cases meetfahe criteria for safe
harbor protection from anti-kickback liability;

. the federal civil False Claims Act, which prohibigenong other things, individuals or entities franowingly presenting, or
causing to be presented, a false or fraudulenihdari payment of government funds or knowingly nmakiusing or causing to
be made or used, a false record or statement miai@ian obligation to pay money to the governnwerknowingly concealing «
knowingly and improperly avoiding, decreasing, oncealing an obligation to pay money to the fedgoalernment. Many
pharmaceutical and other healthcare companies teare
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investigated and have reached substantial finasetlements with the federal government undecivieFalse Claims Act for a
variety of alleged improper marketing activitiesgluding providing free product to customers whik expectation that the
customers would bill federal programs for the prdproviding consulting fees, grants, free traaeld other benefits to
physicians to induce them to prescribe the comgamgducts; and inflating prices reported to pevatice publication services,
which are used to set drug payment rates undemrgment healthcare programs. In addition, in regeats the government has
pursued civil False Claims Act cases against a murabpharmaceutical companies for causing falaend to be submitted as a
result of the marketing of their products for unagwed, and thus non-reimbursable, uses. Pharmaakatid other healthcare
companies also are subject to other federal fadsmdaws, including, among others, federal crinhimn@althcare fraud and false
statement statutes that extend to non-governmetihhgenefit programs;

. numerous federal and state laws, including statergg breach notification laws, state health imfation privacy laws and
federal and state consumer protection laws, gothercollection, use and disclosure of personakrimédion. Other countries al
have, or are developing, laws governing the catlactuse and transmission of personal informatioraddition, most healthcare
providers who prescribe our product and from whoenabitain patient health information are subjegirteacy and security
requirements under the Health Insurance Portalaifity Accountability Act of 1996, or HIPAA. We aretra HIPAA-covered
entity and we do not operate as a business assaciaty covered entities. Therefore, these priad/security requirements
not apply to us. However, we could be subject imicral penalties if we knowingly obtain individuglidentifiable health
information from a covered entity in a manner tlkatot authorized or permitted by HIPAA or for aidiand abetting the
violation of HIPAA. We are unable to predict whatlogir actions could be subject to prosecution édhent of an
impermissible disclosure of health information & The legislative and regulatory landscape forgmy and data protection
continues to evolve, and there has been an inagasnount of focus on privacy and data protectisnés with the potential to
affect our business, including recently enactedslawna majority of states requiring security breactification. These laws cot
create liability for us or increase our cost ofrdpbusiness;

. analogous state laws and regulations, such asasttifdckback and false claims laws, may apply to itemservices reimburse
under Medicaid and other state programs or, inrsggtates, apply regardless of the payor. Sonte ktas also require
pharmaceutical companies to report expenses rglatithe marketing and promotion of pharmaceufcatiucts and to report
gifts and payments to individual physicians in stetes. Other states prohibit providing meals &sgribers or other marketing-
related activities. In addition, California, Contieat, Nevada, and Massachusetts require pharmaakobmpanies to
implement compliance programs or marketing codentluct. Additional states are considering or médgeéhave considered
similar proposals. Foreign governments often havéar regulations, which we also will be subjeatin those countries where
we market and sell products;

. the federal Physician Payment Sunshine Act,do@nplemented as the Open Payments Program, reqeéréain pharmaceutical
manufacturers to engage in extensive tracking pineats or transfers of value to physicians andiiegchospitals, maintenan
of a payments database, and public reporting op#lyenent data. Pharmaceutical manufacturers witymts for which
payment is available under Medicare, Medicaid er$hate Children's Health Insurance Program angrestjto track and report
such payments. CMS recently issued a final ruldempnting the Physician Payment Sunshine Act pimvisand clarified the
scope of the reporting obligations, as well as épglicable manufacturers must begin tracking ogusti 1, 2013, and must
report payment data to CMS by March 31, 2014, ammially thereafter; and
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. the federal Foreign Corrupt Practices Act of 198@ ather similar anti-bribery laws in other jurisdons generally prohibit
companies and their intermediaries from providiraney or anything of value to officials of foreigoygernments, foreign
political parties, or international organizationghithe intent to obtain or retain business or seékisiness advantage. Recently,
there has been a substantial increase in antifigriaer enforcement activity by U.S. regulators,hwitore frequent and
aggressive investigations and enforcement procgedin both the Department of Justice and the UeSuBies and Exchange
Commission. A determination that our operationadiivities are not, or were not, in compliance withited States or foreign
laws or regulations could result in the impositafrsubstantial fines, interruptions of businessslof supplier, vendor or other
third-party relationships, termination of necesdamgnses and permits, and other legal or equitsdatetions. Other internal or
government investigations or legal or regulatoryceedings, including lawsuits brought by privatigdints, may also follow as
consequence.

If our operations are found to be in vimatof any of the laws described above or any ogfoeernmental regulations that apply to us, we
may be subject to significant civil, criminal andnainistrative penalties, damages, fines, exclufiom government-funded healthcare
programs, like Medicare and Medicaid, and the damtnt or restructuring of our operations. Any piiea, damages, fines, curtailment or
restructuring of our operations could adverselgafbur ability to operate our business and owrfaial results. Although compliance progri
can mitigate the risk of investigation and prosecufor violations of these laws, the risks canbpetentirely eliminated. Any action against us
for violation of these laws or regulations, evewé successfully defend against it, could caude urscur significant legal expenses and divert
our management's attention from the operation obaginess. Moreover, achieving and sustaining diamge with applicable federal and state
privacy, security and fraud laws may prove costly.

Collaboration Agreements
Mitsubishi Tanabe Pharma Corporatic

In January 2001, we entered into an exetudevelopment, license and clinical trial and carsial supply agreement with Tanabe
Seiyaku Co., Ltd., now Mitsubishi Tanabe PharmapGmation, or MTPC, for the development and comnadiation of avanafil, a PDE5S
inhibitor compound for the oral and local treatmehinale and female sexual dysfunction. Under énm$ of the agreement, MTPC agreed to
grant an exclusive license to us for products dnirtg avanafil outside of Japan, North Korea, SdGtinea, China, Taiwan, Singapore,
Indonesia, Malaysia, Thailand, Vietnam and theipithes. We agreed to grant MTPC an exclusive, ltpyfeee license within those countries
for oral products that we develop containing avénlaf addition, we agreed to grant MTPC an exalasbption to obtain an exclusive, royalty-
bearing license within those countries for non-pralducts that we develop containing avanafil. MT&fteed to manufacture and supply us
with avanafil for use in clinical trials, which wepur primary responsibility. The MTPC agreememitams a number of milestone payments tc
be made by us based on various triggering evehtaugh December 31, 2013, under the terms of the®&agreement, we have paid a totz
$15.0 million in milestone payments to MTPC, inéhgl$2.0 million in 2013, upon the grant of a maitkg authorization for SPEDRA
(avanafil) in the EU and $3.0 million in 2012, upebA approval of STENDRA (avanafil) in the U.S.dddition, during 2013 and 2012, we
purchased $9.9 million and $7.4 million of produespectively, from MTPC under the supply portidnhe Agreement in preparation for the
commercial launch in the U.S., the EU and cert#lieioterritories that use the U.S. approval andnigketing authorization.

We expect to make other substantial paysienMTPC in accordance with the MTPC agreememieasontinue to commercialize avan
for the oral treatment of male sexual dysfunctiowur territories. Potential future milestone paptsanclude $6.0 million upon the
achievement of $250.0 million or more in worldwidet sales during any calendar year.
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The term of the MTPC agreement is based country-by-country and on a product-by-produaisarhe term shall continue until the
later of (i) 10 years after the date of the filgesfor a particular product, or (ii) the expiratiof the last-to-expire patents within the MTPC
patents covering such product in such countryhéndvent that our product is deemed to be (i) fisently effective or insufficiently safe
relative to other PDES5 inhibitor compounds basegualnlished information, or (ii) not economicallyaféble to develop due to unforeseen
regulatory hurdles or costs as measured by stasdardmon in the pharmaceutical industry for thigetef product, we have the right to
terminate the agreement with MTPC with respecutthgroduct.

In August 2012, we entered into an amendnteaur agreement with MTPC that permits us to nfiacture the active pharmaceutical
ingredient, or API, and tablets for STENDRA oursswor through third parties. According to the anmeeut, the transition of manufacturing
from MTPC must occur on or before June 30, 2015.

On February 21, 2013, we entered into hivel amendment to our agreement with MTPC whichgrgnother things, expands our rights,
or those of our sublicensees, to enforce the pateensed under the MTPC agreement against alliegéogement, and clarifies the rights and
duties of the parties and our sublicensees upamnation of the MTPC agreement. In addition, weavebligated to use our best commercial
efforts to market STENDRA in the U.S. by Decembgr 2013, which was achieved by our commercializagiartner, Auxilium.

On July 23, 2013, we entered into the fo@rnendment to our agreement with MTPC which, anaghgr things, changes the definitior
net sales used to calculate royalties owed by MTBC.

Menarini Group

On July 5, 2013, we entered into a licegnrsg commercialization agreement, or the Menarioéhse Agreement, and a supply agreemen
or the Menarini Supply Agreement, with the Menaf@moup through its subsidiary Berlin-Chemie AGMenarini.

Under the terms of the Menarini License éggnent, Menarini received an exclusive licensetoroercialize and promote our drug
SPEDRA™ (avanafil) for the treatment of erectilesfiyction in over 40 European countries, includimg EU, plus Australia and New
Zealand. Additionally, we agreed to transfer to lsl@ém ownership of the marketing authorization &*EDRA in the EU for the treatment of
erectile dysfunction, which was granted by the Basm Commission in June 2013. Each party agreetb miavelop, commercialize, or in-
license any other product that operates as phoggstedase type-5 inhibitor for the treatment otéle dysfunction for a limited time period,
subject to certain exceptions.

We are entitled to receive upfront paymeatsl various approval and sales milestones, plysties on SPEDRA sales. Menarini will a
reimburse us for payments made to cover variougativns to MTPC during the term of the Menarintémse Agreement. The Menarini
License Agreement will terminate on a country-byutiny basis in the relevant territories upon ttiedato occur of the following: (i) the
expiration of the last-to-expire valid VIVUS patertvering SPEDRA,; (i) the expiration of data piiten covering SPEDRA,; or (iii) ten
(10) years after the SPEDRA product launch. In tialti Menarini may terminate the Menarini Licensgréement if certain additional
regulatory obligations are imposed on SPEDRA, aadnay terminate the Menarini License Agreementéhiskini challenges our patents
covering SPEDRA or if Menarini commits certain legmlations. Either party may terminate the Menatiicense Agreement for the other
party's uncured material breach or bankruptcy.

Under the terms of the Menarini Supply Agrent, we will supply Menarini with STENDRA drugopluct until December 31, 2018, at
latest. Menarini also has the right to manufac&F&NDRA independently, provided that it continuesatisfy certain minimum purchase
obligations
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to us. Following the expiration of the Menarini $lypAgreement, Menarini will be responsible forawn supply of STENDRA. Either party
may terminate the Menarini Supply Agreement fordtteer party's uncured material breach or bankgyymicupon the termination of the
Menarini License Agreement.

Auxilium Pharmaceuticals, Ini

On October 10, 2013, we entered into aaBeeand commercialization agreement, or the Aunililicense Agreement, and a commercial
supply agreement, or the Auxilium Supply Agreemaurith Auxilium Pharmaceuticals, Inc., or Auxilium.

Under the terms of the Auxilium License agment, Auxilium received an exclusive licensedmmercialize and promote our drug
STENDRA for the treatment of ED in the United Ssa#md Canada and their respective territoried)y@Auxilium Territory. Additionally,
following the completion of certain events, we hageeed to transfer to Auxilium ownership of thedqurct marketing authorization for
STENDRA for the treatment of erectile dysfunctiarmich was granted by the FDA in April 2012. Eacitpagreed not to develop,
commercialize, or in-license any other product tirates as a PDE-5 inhibitor for the treatmemrettile dysfunction in the Auxilium
Territory for a limited time period, subject to tan exceptions. A PDE-5 inhibitor means any pradhat operates as a phosphodiesterase ty
5 inhibitor.

We received an upfront license fee of $30ilion in October 2013, and are eligible to reeevarious milestone payments, plus royalty
payments on STENDRA sales. We are also eligibled¢eive a regulatory milestone payment of $15.0anilupon approval by the FDA of a
specific time of onset claim for STENDRA in the Alixm Territory. In addition, we are eligible toaeive up to an aggregate of $255.0 mill
in potential milestone payments based on certdisales targets by Auxilium. Further, we will regeroyalty payments based on tiered
percentages of the aggregate annual net salesEfIBRA in the Auxilium Territory on a quarterly basiThe percentage of Auxilium's
aggregate annual net sales to be paid to us iregéasccordance with the achievement of spedtifiesholds of aggregate annual net sales of
STENDRA in the Auxilium Territory. If Auxilium's nesales of STENDRA in a country are reduced byadeamounts following the entry of
generic product to the market, royalty payments balreduced by certain percentages based on sdaitions. Auxilium will also reimburse
us for payments made to cover various obligatiofdTPC during the term of the Auxilium License Agreent.

Auxilium will receive an exclusive licensgith a right to sublicense, subject to certainitéions, under certain of our trademarks,
including STENDRA, to market, sell and distribufEEINDRA for the treatment of ED in the Auxilium Téary. In addition, Auxilium will
receive an exclusive license, with a right to stesiise, subject to certain limitations, under certdiour patents and know-how (i) to use,
distribute, import, promote, market, sell, offer fmle and otherwise commercialize STENDRA fortteatment of erectile dysfunction in the
Auxilium Territory; (ii) to make and have made STBRA anywhere in the world, with certain exceptiowhere STENDRA is solely for use
or sale for the treatment of erectile dysfunctiothe Auxilium Territory; and (iii) to conduct cait development activities on STENDRA for
the treatment of erectile dysfunction in supportlfaining regulatory approval in the Auxilium Tiory.

Auxilium will obtain STENDRA exclusively &m us for a mutually agreed term pursuant to theilAum Supply Agreement, as further
described below. Auxilium may elect to transfer toatrol of the supply chain for STENDRA for the lium Territory to itself or its design:
by assigning to Auxilium our agreements with thatcact manufacturer, which is referred to belovitesSupply Chain Transfer.

At our sole cost and expense, we will lmpoasible for preparing and filing with the FDA thgpropriate documents to obtain a label
expansion for STENDRA referencing a specific tini@mset
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claim. We will use commercially reasonable effaa®btain approval of such label expansion filirgrther, we will be responsible for
conducting any post-regulatory studies of STENDR&t fare required by the FDA in the Auxilium TerritoSuch costs will be split equally
between the parties up to a specified amount agm dhce the specified amount is reached, we skablely responsible for the remainder of
the costs.

The Auxilium License Agreement will termtaaon a country-by-country basis upon the latercour of the following: (a) ten (10) years
after the STENDRA product launch in such country{l) the expiration of the last-to-expire patentthin our patents covering STENDRA in
such country. In addition, Auxilium may terminake tAuxilium License Agreement (i) for any reasolidwing the one (1) year anniversary of
the STENDRA launch in the U.S upon one hundredtgi{ftB0O) days written notice, and (ii) upon thergmtf a generic avanafil product into
the market upon thirty (30) days written notice. Wiay terminate the Auxilium License Agreementifimediately upon written notice to
Auxilium if Auxilium is excluded from participatiom the U.S. federal healthcare programs and faitsire such exclusion within one hundrec
twenty (120) days, and (ii) if Auxilium challengt®e VIVUS patents covering STENDRA upon writtenioetto Auxilium. Either party may
terminate the Auxilium License Agreement for thhestparty's uncured material breach or bankruptcy.

Under the terms of the Auxilium Supply Agneent, we will supply Auxilium with STENDRA drugqutuct until December 31, 2018, at
the latest. For 2015, and each subsequent yeargdilné term of the Auxilium Supply Agreement, if lium fails to purchase an agreed
minimum purchase amount of STENDRA from us, it wélimburse us for the shortfall as it relates to mut-of-pocket costs to acquire certain
raw materials needed to manufacture STENDRA. Ejlagty may terminate the Auxilium Supply Agreemfamtthe other party's uncured
material breach or bankruptcy, or upon the ternomadf the License Agreement. The Auxilium Supplgréement will automatically terming
upon completion of the Supply Chain Transfer, axdbed above.

Sanofi

On December 11, 2013, we entered intoem$ie and commercialization agreement, or the Saiggfnse Agreement, with Sanofi.
Effective as of December 11, 2013, we enteredardapply agreement, or the Sanofi Supply Agreenvetit, Sanofi Winthrop Industrie, a
wholly owned subsidiary of Sanofi.

Under the terms of the Sanofi License Agreet, Sanofi received an exclusive license to coroiakize and promote VIVUS's drug
avanafil for therapeutic use in humans in Afridee Middle East—Turkey and Eurasia, or the Sandfiiitey. During the term of the License
Agreement, each party agreed not to develop, coriatize, or in-license any other product that opesas a phosphodiesterase type-5
inhibitor for therapeutic use in humans in the Sinerritory for a limited time period, subject t@rtain exceptions.

In December 2013, we received an upframrise fee of $5.0 million and a $1.5 million mawtfising milestone payment. We are also
eligible to receive up to an additional $3.5 mitlim manufacturing milestone payments, up to $6l0lam in regulatory milestone payments,
and up to $45.0 million in sales milestone paymgpitss royalties on avanafil sales based on tiperdentages of the aggregate annual net
in the Sanofi Territory. Sanofi will also reimburse for a portion of any sales milestone paid byoug TPC based on the share of Sanofi's net
sales in the total worldwide net sales amount &l the payment of such sales milestone.

Royalty payment obligations under the Saebioense Agreement will be payable for avanafiesch country in the Sanofi Territory until
the later to occur of (i) the expiration of thetlés-expire valid claim within the VIVUS patentsatth absent the licenses granted to Sanofi unde
the Sanofi License Agreement, would be infringedh®ysale of avanafil in such country, and (ii) Beber 11,
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2029, or the Sanofi Royalty Payment Term. The Sdrioénse Agreement will terminate as follows: 4§ to avanafil in each country in the
Sanofi Territory, upon the expiration of the Sarifiyalty Payment Term with respect to avanafiluntscountry, provided however, that
Sanofi's obligation to reimburse us for Sanofig-pata share of any sales milestone paid by usTtB®&will survive if such sales milestone has
not yet come due; and (ii) in its entirety, upoa #xpiration of all royalty payment obligationssamg under the Sanofi License Agreement il
countries in the Sanofi Territory.

In addition, we may terminate the Sanofidrise Agreement immediately upon written noticBdaofi on a country-by-country basis if
Sanofi becomes subject to certain regulatory astmriegal restrictions. We may also terminateSheofi License Agreement in its entirety
upon written notice to Sanofi if Sanofi or any bdfie commences any action or proceeding that ehgdls the validity, enforceability or scope
of any VIVUS patent in the Sanofi Territory or abyuntry outside of the Sanofi Territory, or if andiar action is instituted by a sublicensee
and Sanofi does not terminate the sublicense laiag aware of such action for a specified pertadther, Sanofi may terminate the Sanofi
License Agreement in whole or on a countrydmuntry basis for convenience at any time upon ackvaotice to us. Either party may termir
the Sanofi License Agreement for the other parttgsured material breach, or bankruptcy or relatgias or proceedings. In the event of an
uncured material breach by us, Sanofi may, indieterminating the Sanofi License Agreement ireitéirety, elect to continue the Sanofi
License Agreement in full force and effect exceptve will have no further rights to receive centaommercialization reports, and (ii) Sanofi
may set off any payments or amounts due by Sanibfadt yet paid to us against all direct and unglisgd damages suffered by Sanofi as a
result of the breach.

Under the terms of the Sanofi Supply Agreetmwe will supply Sanofi Winthrop Industrie witivanafil tablets until June 30, 2015, or in
the event the obligations of MTPC to supply avdrtafilets to us are amended to extend beyond Jur2035, then until the expiration of the
MTPC supply obligations as amended. Either party teeminate the Sanofi Supply Agreement for (i) tleer party's uncured material breach
or (ii) bankruptcy, insolvency, liquidation or cairt receivership proceedings, or certain proceediogreorganization under bankruptcy or
comparable laws. In addition, the Sanofi Supplyde&gnent will automatically terminate upon the teraiion of the Sanofi License Agreement.

On July 31, 2013, we entered into a Comimak8upply Agreement with Sanofi Chimie to manudaetand supply the API for our drug
avanafil on an exclusive basis in the United Statebsother territories and on a sesmelusive basis in Europe, including the EU, L#&merice
and other territories. On November 18, 2013, wereatinto a Manufacturing and Supply Agreement \8iéimofi Winthrop Industrie to
manufacture and supply the avanafil tablets onxatusive basis in the United States and othertteieis and on a semi-exclusive basis in
Europe, including the EU, Latin America and otha@ritories. We intend to submit an amendment toN\bBé\ for avanafil to the FDA, and an
application for the variation of the marketing aarihation for avanafil to the EMA, to include SanGhimie as a qualified supplier of the
avanafil APl and Sanofi Winthrop Industrie as aliigal supplier of the avanafil tablets. We havenimmium annual purchase commitments
under these agreements for at least the initiatfi@ar terms.

Other

In October 2001, we entered into an assamragreement, or the Assignment Agreement, withnTds Najarian, M.D., for a combination
of pharmaceutical agents for the treatment of apesid other disorders, or the Combination Therémt has since been the focus of our
investigational drug candidate development progi@n®symia for the treatment of obesity, obstruetsleep apnea and diabetes. The
Combination Therapy and all related patent appbtoat or the Patents, were transferred to us wiaHdwide rights to develop and
commercialize the Combination Therapy and explatPatents. Pursuant to the Assignment Agreentenydh December 31, 2013, we have
paid a total of

24




Table of Contents

$1.2 million and have issued fully vested and eisatde options to purchase 60,000 shares of ounremrstock to Dr. Najarian. In addition,
the Assignment Agreement requires us to pay ra@gtin worldwide net sales of a product for thettneat of obesity that is based upon the
Combination Therapy and Patents until the lastqoire of the assigned Patents. To the extent tead@cide not to commercially exploit the
Patents, the Assignment Agreement will terminatéthe Combination Therapy and Patents will be agsidpack to Dr. Najarian. In 2006,
Dr. Najarian joined the Company as a part-time @yg® and served as a Principal Scientist. In Nowr2813, Dr. Najarian's employment
with the Company ended although he continues tdiarus on a consulting basis.

Patents, Proprietary Technology and Data Exclusivit

We own or are the exclusive licensee oferitban 30 patents and numerous published patelitapms in the U.S. and Canada. We
intend to develop, maintain and secure intellegwaperty rights and to aggressively defend angdyinew patents to expand upon our currel
patent base. Our portfolio of patents as it pritgaglates to Qsymia, our FDA-approved drug for tileatment of
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obesity, and STENDRA, our FDA-approved drug for titeatment of erectile dysfunction, is summarizedadiows:

QSYMIA

U.S. Patent No. 7,056,8¢
U.S. Patent No. 7,553,8:
U.S. Patent No. 7,659,2!
U.S. Patent No. 7,674,7
u.S.
u.s.

Expiring 06/14/202
Expiring 06/14/202
Expiring 06/14/202
Expiring 06/14/202
Expiring 06/14/202*

Pendinq
Expiring 05/15/202*
Expiring 06/13/202
Expiring 06/14/202

Patent No. 8,580,2¢

Patent Publication No. 2010/0105765
U.S. Patent No. 8,580,2¢
U.S. Patent No. 8,536,1:
Canadian Patent No. 2,377,2

Canadian Patent Publication No. 2,691,991 Pendinq
Canadian Patent Publication No. 2,727,313 Pendin
Canadian Patent Publication No. 2,727,31¢ Pendinq

STENDRA

U.S. Patent No. 6,656,9:
U.S. Patent No. 7,501,4(
Canadian Patent No. 2,383,4

Expiring 09/13/202
Expiring 05/05/202
Expiring 09/13/202

ERECTILE DYSFUNCTION

U.S. Patent No. 5,482,0: Expiring 03/25/201

U.S. Patent No. 5,769,0¢ Expiring 03/25/201
U.S. Patent No. 5,820,5¢ Expiring 03/14/201
U.S. Patent No. 5,849,8( Expiring 12/15/201
U.S. Patent No. 5,922,3: Expiring 10/28/201
U.S. Patent No. 5,925,6: Expiring 10/28/201
U.S. Patent No. 6,037,3: Expiring 10/28/201
U.S. Patent No. 6,093, 1¢ Expiring 07/25/201
U.S. Patent No. 6,127,3t Expiring 10/28/201
U.S. Patent No. 6,156,7! Expiring 10/28/201
U.S. Patent No. 6,403,5¢ Expiring 10/28/201
U.S. Patent No. 6,495,1! Expiring 11/21/202
U.S. Patent No. 6,548,4¢ Expiring 10/28/201

U.S. Patent No. 6,946,1:
Canadian Patent No. 2,305,3

Expiring 11/21/202
Expiring 10/28/201

* These expiration dates are based on the nunflikys of patent term adjustment, or PTA, calculdtg the U.S.
Patent and Trademark Office, or USPTO. An indepanhdalculation of PTA suggested that the patentg nea
entitled to fewer days of PTA than determined by t{ SPTO

The EU has adopted a harmonized approadattoand marketing exclusivity under Regulatio@)Eo. 726/2004 and Directive
2001/83/EC. The exclusivity scheme applies to petalthat have been authorized in the EU by eiteBuropean Commission, through the
centralized procedure, or the competent authornitiegke Member States of the European Economic AreBEA, under the Decentralized or
Mutual Recognition procedures. The approach (knasithe 8+2+1 formula) permits eight years of datdusivity and 10 years of marketing
exclusivity. Within the first eight years of the $8ars, a generic applicant is not permitted tssrefer to the preclinical and clinical trial data
relating to the reference product. Even if the giergroduct is authorized after expiry of the eigbtrs of data exclusivity, it cannot be placed
on the market until the full 10-year market
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exclusivity has expired. This 10-year market exgitss may be extended cumulatively to a maximumigeiof 11 years if during the first eight
years of those 10 years, the marketing authorigdtalder obtains an authorization for a new (segtimerapeutic indication which, during t
scientific evaluation prior to its authorization,held to bring a significant clinical benefit inmparison with existing therapies.

In addition to the Canadian patents andiegtjons identified in the table, we also holddimn counterparts, patents and patent
applications in major foreign jurisdictions relatiedour U.S. patents. We have developed and aatjakelusive rights to patented technolog
support of our development and commercializationwfapproved drugs and investigational drug caatdi&] and we rely on trade secrets and
proprietary technologies in developing potentialgdr. We continue to place significant emphasisemuiigng global intellectual property rights
and are aggressively pursuing new patents to exppod our strong foundation for commercializingastigational drug candidates in
development.

Manufacturing

Our commercial products, Qsymia and STEND®R@ether with their respective active pharmaoalingredients, or APIs, and finished
products, as well as our clinical supplies, are uf@ctured on a contract basis. In addition, pacigfpr the commercial distribution of the
Qsymia product capsules and the STENDRA produdetsiis performed by contract packaging compamés expect to continue to contract
with other thirdparty providers for manufacturing services, inchgdAPIs, finished products, and packaging operatasineeded. Although '
believe that our current agreements and purchaiowith third-party manufacturers provide forfignt operating capacity to support the
anticipated commercial demand for Qsymia and STENRRd our clinical supplies, we have only one apptbcontract manufacturer for ei
aspect of the manufacturing and packaging procesgs are unable to obtain a sufficient supply@symia or STENDRA for our commerc
sales, or the clinical supplies to support ourictihtrials, or if we should encounter delays dficlilties in our relationships with our
manufacturers or packagers, we may lose poterties shave difficulty entering into collaboratiogreements for the commercialization of
STENDRA for territories in which we do not haveamercial collaboration or our clinical trials mbg delayed.

The API and the tablets for STENDRA (avdhafe currently manufactured by MTPC. MTPC hamagements for the three main
starting materials necessary for the manufactuwfrayanafil API. In August 2012, we entered intoaanendment to our agreement with MT
that permits us to manufacture the API and talitetavanafil ourselves or through third-party su@d at any time. The transition away from
MTPC supply will need to occur on or before Jun&x0

As indicated above, on July 31, 2013, wersd into a Commercial Supply Agreement with Se@bimie, a wholly owned subsidiary of
Sanofi, pursuant to which Sanofi Chimie will maraifae and supply the active pharmaceutical ingredie our drug avanafil. Further, as
indicated above, on November 18, 2013, we entereda Manufacturing and Supply Agreement with SevGhthrop Industrie, a wholly
owned subsidiary of Sanofi, pursuant to which Savhthrop Industrie will manufacture and supply ttablets for our drug avanafil.

We currently do not have any manufactufagilities and intend to continue to rely on thparties for the supply of the starting materials,
API and finished dosage forms (tablets and capsutEsvever, we cannot be certain that we will becassful in entering into additional
supplier agreements or that we will be able toiolitse necessary regulatory approvals for any segpin a timely manner or at all.

Catalent manufactured the supply for ouadet3b/4 program for Qsymia, and Catalent currenéijufactures our clinical and commer:
supplies for Qsymia. Catalent has been successfidlidating the commercial manufacturing proces<¥symia at a scale that has been at
support the launch of Qsymia in the U.S. marketil®v@atalent has significant experience in comnatsiale
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manufacturing, there is no assurance that Cataldirtie successful with the commercial scale maatufiang of Qsymia.

We attempt to prevent disruption of supptierough supply agreements, purchase orders, g forecasting, maintaining stock levels
and other strategies. In the event we are unabtetwifacture our products, either directly or iadily through others or on commercially
acceptable terms, if at all, we may not be ableotomercialize our products as planned. Althouglareetaking these actions to avoid a
disruption in supply, we cannot provide assurahaé\we may not experience a disruption in the futur

Marketing and Sales

We rely on PDI, Inc., or PDI, a third-padgntract sales organization, to assist with thiadpiof sales representatives and the promotion
Qsymia to physicians. Our internal sales managearehimarketing personnel manage and supervisectivitias of this sales force.

We depend on the success of PDI in perfogrits services, and we cannot be certain PDlagiiperate with us to perform its obligations
under the agreement. Although they are contragtadlligated, we cannot control the amount of resesithat will be devoted by PDI to the
promotion of Qsymia. Any failure of PDI to perfoiita obligations or delay in allocating resourceghi®s promotion of Qsymia could adversely
affect the commercialization of Qsymia and matériahrm our business, financial condition and ressaf operations.

Qsymia Distribution and REMS

We rely on Cardinal Health 105, Inc., ordiaal Health, a third-party distribution and supphain management company, to warehouse
Qsymia and distribute it to the certified home dely pharmacies and wholesalers that then dis&iQeymia directly to patients and certified
retail pharmacies. Cardinal Health provides billingllection and returns services. Cardinal Heialthur exclusive supplier of distribution
logistics services, and accordingly we depend anli@al Health to satisfactorily perform its obligats under our agreement with them.

Pursuant to the REMS program applicabl®dgmia, our distribution network is through a srmalinber of certified home delivery
pharmacies and wholesalers and through a broatigorieof certified retail pharmacies. We have canted through a third-party vendor to
certify the retail pharmacies and collect requidath to support the Qsymia REMS program. In additioproviding services to support the
distribution and use of Qsymia, each of the cexdifpharmacies has agreed to comply with the REM§ram requirements and, through our
third-party data collection vendor, will provide with the necessary patient and prescribing healthprovider, or HCP, data. In addition, we
have contracted with third-party data warehousestdie this patient and HCP data and report istde rely on this thirgharty data in order
recognize revenue and comply with the REMS requér@mfor Qsymia, such as data analysis. This Higidn and data collection network
requires significant coordination with our saled amarketing, finance, regulatory and medical a$fééams, in light of the REMS requirements
applicable to Qsymia.

Competition

Competition in the pharmaceutical and maldicoducts industries is intense and is charatdrby costly and extensive research efforts
and rapid technological progress. We are awarewdral pharmaceutical companies also actively esdjagthe development of therapies for
the treatment of obesity, diabetes and sexuallheald medical device companies engaged in the alawent of therapies for the treatment of
sleep apnea. Many of these companies have suladiiagtieater research and development capabilsesell as substantially greater
marketing, financial and human resources than VIVO& competitors may develop technologies andymtsithat are more effective
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than those we are currently marketing or reseagcaimd developing. Some of the drugs that may caenpgh Qsymia may not have a REMS
requirement and the accompanying complexities sugguirement presents. Such developments coulttrépsymia and STENDRA less
competitive or possibly obsolete. We are also cdimgevith respect to marketing capabilities and ofanturing efficiency, areas in which we
have limited experience.

Qsymia for the treatment of chronic weigt#nagement competes with several approved antitplagags including, Belvig®
(lorcaserin), Arena Pharmaceutical's anti-obesitpgound being marketed by Eisai Inc., Eisai Cdd,'&tU.S. subsidiary; Xenical® (orlistat),
marketed by Roche; alli®, the over-theunter version of orlistat, marketed by GlaxoSkiite; and Suprenza™ (phentermine hydrochlori
marketed by Akrimax Pharmaceuticals, LLC. In additiOrexigen Therapeutics, Inc., or Orexigen, mamaestigational drug under review at
the FDA known as Contrave® (naltrexone/bupropiohjalv, according to Orexigen, could be approved@mnthe market in the U.S. in 2014.
The company recently announced a PDUFA date of 10n2014, and has also expressed confidence ievdich) a potential marketing
authorization by the European Commission by yedr2014. If approved, Contrave will be marketed lakdda Pharmaceutical Company
Limited.

There are also several drugs in developfieertbesity, including an investigational drug datate, liraglutide, in Phase 3 clinical trials
being developed by Novo Nordisk A/S. Victoza (ligle) is approved by the FDA for the treatmentygfe 2 diabetes. The approved doses
are 1.2mg and 1.8mg in the U.S. and EU while Viat8dmg is being developed for the treatment ofitypeNewer agents recently approved
for type 2 diabetes include Invokana (canaglifofiojn Johnson & Johnson's Janssen PharmaceucafGLT2 inhibitor that has
demonstrated modest, single-digit weight lossiimadl studies. In addition, there are several piheestigational drug candidates in Phase 2
clinical trials. In January 2013, Rhythm Pharmaimals, or Rhythm, announced the initiation of a$tha clinical trial with RM-493, a small-
peptide melanocortin 4 receptor, or MC4R, agoifidstthe treatment of obesity. Rhythm announcedapt&mber 2013, that RM-493 is being
studied in Phase 1B for the treatment of obesiipdividuals with a genetic deficiency in the MCg#Bthway. There are a number of generic
pharmaceutical drugs that are prescribed for opgsiedominantly phentermine, which is sold at mloster prices than we charge for Qsymia
and is also widely available in retail pharmacidse availability of branded prescription drugs, @@ndrugs and over-the-counter drugs could
limit the demand and the price we are able to eh&ogQsymia.

We may also face competition from the afdl use of the generic components in our druggaiticular, it is possible that patients will
seek to acquire phentermine and topiramate, thergecomponents of Qsymia. Neither of these germmoponents has a REMS program anc
both are available at retail pharmacies. Althoughdosage strength of these generic componentsohagen approved by the FDA for use in
the treatment of obesity, the off-label use ofdlaeric components in the U.S. or the importatiothe generic components from foreign
markets could adversely affect the commercial ga@kfor our drugs and adversely affect our ovebaliness, financial condition and result
operations.

Qsymia and STENDRA may also face challeraggscompetition from newly developed generic potsiuUnder the U.S. Drug Price
Competition and Patent Term Restoration Act of 18®&wn as the Hatch-Waxman Act, newly approvedjsliand indications may benefit
from a statutory period of non-patent marketinglesigity. The Hatch-Waxman Act stimulates competitby providing incentives to generic
pharmaceutical manufacturers to introduce nonsgfrig forms of patented pharmaceutical productstaratallenge patents on branded
pharmaceutical products. If we are unsuccessfoh@ilenging an Abbreviated New Drug Application AMDA, filed pursuant to the Hatch-
Waxman Act, a generic version of Qsymia or STENDR&y be launched, which would harm our business.
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There are also surgical approaches to $eadre obesity that are becoming increasinglymede Two of the most well-established
surgical procedures are gastric bypass surgenadjudtable gastric banding, or lap bands. In Febr2@ll, the FDA approved the use of a laj
band in patients with a BMI of 30 (reduced from 8&th comorbidities. The lowering of the BMI reqgaiment will make more obese patients
eligible for lap band surgery. In addition, othetgntial approaches that utilize various implargatgvices or surgical tools are in developnr
Some of these approaches are in late-stage deveta@and may be approved for marketing.

We anticipate that STENDRA (avanafil) foettreatment of ED will compete with PDES inhibgadn the form of oral medications
including Viagra® (sildenafil citrate), marketed Bfizer, Inc.; Cialis® (tadalafil), marketed by Elily and Company; Levitra® (vardenafil),
co-marketed by GlaxoSmithKline plc and Scheringuglo Corporation in the U.S.; and STAXYN® (vardehafian oral disintegrating tablet,
or ODT), co-promoted by GlaxoSmithKline plc and Mg Co., Inc.

As patents for the three major PDES5 inloitsit sildenafil citrate, tadalafil and vardenadkpire beginning in 2017, we anticipate that
generic PDES5 inhibitors will enter the market. Gam®DED5 inhibitors would likely be sold at loweriges and may reduce the demand for
STENDRA especially at the prices we would be rezplito charge for STENDRA to cover our manufactuand other costs. In addition,
PDES inhibitors are in various stages of developrbgrother companies. Warner-Chilcott plc has lsghthe U.S. rights to udenafil, a PDE5
inhibitor from Dong-A Pharmaceutical. Warner-Chitcoontinues Phase 3 development of this compoOiiter treatments for ED exist, such
as needle injection therapies, vacuum constria®rices and penile implants, and the manufactafettsese products will most likely contin
to develop or improve these therapies.

New developments, including the developnuémtther drug technologies and methods of prewmgritie incidence of disease, occur in the
pharmaceutical and medical technology industriesrapid pace. These developments may render ags @nd future investigational drug
candidates obsolete or noncompetitive. Compared tanany of our potential competitors have subistdygreater:

. research and development resources, including peesand technology;
. regulatory experience;

. investigational drug candidate development dimical trial experience;

. experience and expertise in exploitation ofllet#ual property rights; and
. access to strategic partners and capital ressurc

As a result of these factors, our competitnay obtain regulatory approval of their produntse rapidly than we or may obtain patent
protection or other intellectual property rightathimit our ability to develop or commercializerdovestigational drug candidates. Our
competitors may also develop drugs or surgical @ggres that are more effective, more useful argddestly than ours and may also be more
successful in manufacturing and marketing theidpots. In addition, our competitors may be moredaf¥e in commercializing their products.
We currently outsource our manufacturing and tloeeeefely on third parties for that competitive estige. There can be no assurance that we
will be able to develop or contract for these caliads on acceptable economic terms, or at all.

Avanafil qualifies as an innovative medadiproduct in the EU. Innovative medicinal produatghorized in the EU on the basis of a full
marketing authorization application (as opposeant@pplication for marketing authorization thate®lon data in the marketing authorization
dossier for another, previously approved medigmatuct) are entitled to eight years' data excltysi®uring this period, applicants for
approval of generics of these innovative produatmot rely on data contained in the marketing aightion dossier submitted for the
innovative medicinal product. Innovative
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medicinal products are also entitled to 10 yeaesket exclusivity. During this 10-year period nangac medicinal product can be placed on
the EU market. The 10-year period of market exgltyscan be extended to a maximum of 11 yearsuifird) the first eight years of those
10 years, the Marketing Authorization Holder foe ihnovative product obtains an authorization fioe or more new therapeutic indications
which, during the scientific evaluation prior teethauthorization, are held to bring a significalical benefit in comparison with existing
therapies. If we do not obtain extended patentgotmin and data exclusivity for our product cantidaour business may be materially harr

Research and Development

We incurred $29.7 million in 2013, $32.1llion in 2012, and $24.6 million in 2011, in resetaand development expenses, primarily to
support the approval efforts and clinical progrdorsQsymia and STENDRA.

Employees

As of February 19, 2014, we had 98 empleyeeated at our corporate headquarters in MouMaw, California, and in the field. None
of our current employees are represented by a laion or are the subject of a collective bargajragreement. We believe that our relations
with our employees are good, and we have neverexmped a work stoppage at any of our facilities.

Insurance

We maintain product liability insurance farr clinical trials and commercial sales and gahiability and directors' and officers' liability
insurance for our operations. Insurance coveragedsming increasingly expensive and no assuraantée given that we will be able to
maintain insurance coverage at a reasonable castsafficient amounts to protect us against loshesto liability. Although we have obtained
product liability insurance coverage for Qsymia, way be unable to maintain this product liabilipverage for Qsymia or any other of our
approved drugs in amounts or scope sufficient dwigde us with adequate coverage against all patierigks.

Geographic Area Financial Information

For financial information concerning theogeaphic areas in which we operate, see Note gr@nt Information and Concentration of
Customers and Suppliers—Geographic InformatiordwoConsolidated Financial Statements includedadisee in this Annual Report on
Form 10-K.

Available Information

Our Annual Report on Form 10-K, QuarterlpRrts on Form 10-Q, Current Reports on Form 8-(Kamendments to reports filed
pursuant to Section 13(a) and 15(d) of the Seegrxchange Act of 1934, as amended, are avaiabdeir website atww.vivus.comwhen
such reports are available on the SEC website.e3agfiour annual report will be made availables mécharge, upon written request.

The public may read and copy any matefil@d by VIVUS with the SEC at the SEC's Public &efnce Room at 100 F Street, NE,
Washington, DC 20549. The public may obtain infatioraon the operation of the Public Reference Rbagnaealling the SEC at 1-800-SEC-
0330. The SEC maintains an Internet site that domt@ports, proxy and information statements ahdrainformation regarding issuers that
electronically with the SEC &tttp://www.sec.govlhe contents of these websites are not incorporatedhis filing. Further, VIVUS's
references to the URLSs for these websites aredetdito be inactive textual references only.
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In addition, information regarding our camfeethics and the charters of our Audit, Compeansaand Nominating and Governance
Committees are available free of charge on our itebsted above, or in print upon written request.

ltem 1A. Risk Factors

Set forth below and elsewhere in this AdiReport on Form 10-K and in other documents we\ilth the Securities and Exchange
Commission, or the SEC, are risks and uncertaith&scould cause actual results to differ matigriabm the results contemplated by the
forward-looking statements contained in this AnrRaport on Form 10-K. These are not the only réaks uncertainties facing VIVUS.
Additional risks and uncertainties not presentlpwn to us or that we currently deem immaterial ralsp impair our business operations.

Risks Relating to our Business

Changes to our management and strategic business phay cause uncertainty regarding the future ofobusiness, and may adversely
impact employee hiring and retention, our stock e, and our revenue, operating results, and finaalotondition.

In July 2013, we announced changes to aard@and management. In September and November 20d January 2014, we announced
further changes to our management team. In Nove(iE3, we announced a reduction in force of appnakely 17%, the decision of our
Chief Financial Officer to exercise his right torténate his employment for Good Reason (as defindis Amended and Restated Change of
Control and Severance Agreement with the Compdisgtere as of July 1, 2013), and the appointmédrduw Corporate Controller as the
Company's interim Chief Financial Officer. In Janua014, we announced that our Chief Executived@ffivas assuming the duties and
responsibilities of the Company's Chief Commer€iéiicer. The implementation of these changes, idicig the recent appointment of a new
Chief Executive Officer and interim Chief Financfafficer, the expansion of our Board to includedmminantly new members, the resignal
of our President, the decision of our Chief Finah€ifficer to exercise his right to terminate hispoyment for Good Reason, the assumption
of the Chief Commercial Officer's duties and resgiloitities by the Chief Executive Officer, and thetential for additional changes to our
management, organizational structure and strategimess plan, may cause speculation and uncertegarding our future business strategy
and direction. These changes may cause or result in

. disruption of our business or distraction of oupésgees and management;

. difficulty in recruiting, hiring, motivating and taining talented and skilled personnel;

. stock price volatility; and

. difficulty in negotiating, maintaining or consumrimat business or strategic relationships or trafnsast

If we are unable to mitigate these or oftential risks, our revenue, operating resultsfarancial condition may be adversely impacted
Our success will depend on our ability to effeclivand profitably commercialize Qsymia®.
Our success will depend on our ability fleetively and profitably commercialize Qsymia, whiwill include our ability to:

. expand the use of Qsymia through targeted padieeh physician education;

. find the right partner for expanded Qsymia conmuia promotion to a broader primary care physic@adience;
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. obtain marketing authorization by the European Casimn for Qsiva™ in the EU through the centralipedcedure;

. manage our alliances with Auxilium, Menarini anch8&, to help ensure the commercial success ofafilan

. manage costs;

. continue to certify and add to the Qsymia retadnphacy network nationwide and sell Qsymia throug$ network;

. improve third-party payor coverage, lower out-ofzket costs to patients with discount programs,adrahge public policy to

obtain coverage for obesity under Medicare Part D;

. create market demand for Qsymia through patiedtphysician education, marketing and sales &e8yi
. achieve market acceptance and generate prodlest s
. comply with the postnarketing requirements established by the U.S. oaldDrug Administration, or FDA, including Qsyns

Risk Evaluation and Mitigation Strategy, or REM8yduture changes to the REMS, and any other remeénts established by
the FDA in the future;

. conduct the post-marketing studies requirechieyRDA;

. comply with other healthcare regulatory requieeis;

. maintain and defend our patents, if challenged;

. ensure that the active pharmaceutical ingregjentAPIs, for Qsymia and the finished productraenufactured in sufficient

guantities and in compliance with requirementshefEDA and similar foreign regulatory agencies aitth an acceptable quali
and pricing level in order to meet commercial dedyamnd

. ensure that the entire supply chain for Qsymianf&Pls to finished product, efficiently and consigly delivers Qsymia to our
customers.

Prior to the commercialization of Qsymia tave not had any commercial products since thestiiure of MUSE® in November 2010.
While our management and key personnel have sigmifiexperience developing, launching and comnieicig drugs at VIVUS and at other
companies, we have only recently begun to workttegreto commercialize Qsymia and we cannot be icetttat we will be successful. If we
are unable to successfully commercialize Qsymiaability to generate product sales will be seuelighited, which will have a material
adverse impact on our business, financial conditowl results of operations. In addition, we retyaahird-party contract sales organization,
PDI, to assist with the hiring of sales represévtatand the promotion of Qsymia to physicians.d&pend on the success of PDI in
performing its services, and we cannot be certBihviRll cooperate with us to perform its obligat®mander the agreement. Although they are
contractually obligated, we cannot control the antaf resources that will be devoted by PDI to phemotion of Qsymia. Any failure of PDI
to perform its obligations, or delay in allocatirggources to the promotion of Qsymia, could adWeftect the commercialization of Qsymia
and materially harm our business, financial conditind results of operations.

We may not fully realize the anticipated benefitsiin a cost reduction plan we announced in NovemBen 3.
On November 5, 2013, we announced a cdsictin plan to eliminate expenses that are nardisd to expanding the use of Qsymia. "
plan reduced our workforce by approximately 20 exppés, not including our sales force. We substintiampleted this cost reduction plan

by
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December 31, 2013, and incurred pre-tax non-raggicharges of $8.0 million in the fourth quarte26f.3, including approximately

$5.7 million in employee termination costs, $1.3liomi in non-cash share-based compensation expeteted to the automatic acceleration of
vesting of unvested stock options held by the teateid employees, and $1.0 million in facilities atider lease exit costs. We expect to realiz:
approximately $6 million to $8 million in annualtreost savings beginning in fiscal year 2014.

Our ability to achieve the anticipated cestings and other benefits from this cost redagdlan within the expected timeframe are sut
to many estimates and assumptions, and the aetvialgs and timing for those savings may vary maligrbased on factors such as
negotiations with third parties and operationauiegments. These estimates and assumptions aecstijsignificant economic, competitive
and other uncertainties, some of which are beyamdontrol. There can be no assurance that wewiiyl realize the anticipated benefits from
this cost reduction plan. To the extent that weusnable to successfully implement our business, filather cost reduction measures may be
required in the future.

We depend on our collaboration partner Auxilium toarket and sell STENDRA™ (avanafil) in the United&@es and Canada, our
collaboration partner Sanofi to gain approval, magk, and sell avanafil in Africa, the Middle East,ufkey, and the Commonwealth of
Independent States, and our collaboration partneekfrini to market and sell SPEDRA™ (avanafil) in ev 40 European countries
including the EU, plus Australia and New Zealand.

On December 11, 2013, we entered into arlse and Commercialization Agreement with Sanafieanvhich Sanofi received an exclus
license to commercialize and promote avanafil i@rapeutic use in humans in Africa, the Middle E&stkey, and the Commonwealth of
Independent States, or CIS, including Russia. Savitbbe responsible for obtaining regulatory apyal in its territories. Sanofi intends to
market avanafil under the trade name SPEDRA™ orNEIIRA™. On October 10, 2013, we entered into a Léeeand Commercialization
Agreement with Auxilium under which Auxilium receigt an exclusive license to commercialize and prerSGtENDRA for the treatment of
ED in the United States and Canada. On July 5, 20&3ntered into a License and Commercializatigre@ment with Menarini under which
Menarini received an exclusive license to comméraand promote SPEDRA for the treatment of EDvir 40 European countries,
including the EU, plus Australia and New Zealand.

We are relying on our collaboration parghétuxilium, Menarini, and Sanofi to successfulbnumercialize STENDRA or SPEDRA in
their respective territories, inclusive of obtampiany necessary approvals. There can be no asssrtrat these collaboration partners will be
successful in doing so. In general, we cannot obitte amount and timing of resources that ouratxtation partners devote to the
commercialization of our drugs. If any of our cbltaation partners fails to successfully commereebur drug products, our business may be
negatively affected. For example, if Sanofi, Auxiti or Menarini do not successfully commercializeESIDRA or SPEDRA, we may receive
limited or no revenues under our agreements wgmthAdditionally, because we lack the resourcesexperience to commercialize
STENDRA or SPEDRA ourselves in these territories,would need to seek replacement licensees to takeéethese commercialization
efforts. We may be unable to find other licensees iimely manner, which could delay or impair ability to commercialize STENDRA or
SPEDRA in these territories.

Under our license agreement with MitsubiBlmabe Pharma Corporation, or MTPC, we are oldijtd ensure that Sanofi, Auxilium and
Menarini, as sublicensees, comply with its termd @onditions. MTPC has the right to terminate dcerise rights to avanafil in the event of
any uncured material breach of the license agreer@emsequently, failure by Sanofi, Auxilium or Memi to comply with these terms and
conditions could result in termination of our liserrights to avanafil on a worldwide basis, whiohld delay, impair, or preclude our ability to
commercialize avanafil.
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If we are unable to enter into agreements with @ibrators for the territories that are not coverdg our existing commercializatio
agreements, our ability to commercialize STENDRAthese territories may be impaired.

We intend to enter into collaborative agaments or a strategic alliance with one or moggphaceutical partners or others to
commercialize STENDRA in other territories under tieense with MTPC that are not covered by ourent commercial collaboration
agreements. We may be unable to enter into agreéemith third parties for STENDRA for these territss on favorable terms or at all, which
could delay, impair, or preclude our ability to coercialize STENDRA in these territories.

We depend on collaborative arrangements or strategjliances for the commercialization of STENDRA &PEDRA.

Our dependence on collaborative arrangesrarstrategic alliances for the commercializatdSTENDRA or SPEDRA, including our
license agreements with Sanofi, Auxilium and Memiarvill subject us to a number of risks, includitg following:

. we may not be able to control the commercializatbour drug products in the relevant territori@gs/uding amount, timing an
quality of resources that our collaborators mayodevo our drug products;

. our collaborators may experience financial, requiabr operational difficulties, which may impaliretir ability to commercializ
our drug products;

. our collaborators may be required under the lafitke relevant territory to disclose our confilehinformation or may fail to
protect our confidential information;

. as a requirement of the collaborative arrangenvesm may be required to relinquish important righith respect to our drug
products, such as marketing and distribution rights

. business combinations or significant changes iollalmorator's business strategy may adversely tdfeollaborator's
willingness or ability to satisfactorily complets commercialization or other obligations under aojaborative arrangement;

. legal disputes or disagreements may occur withar more of our collaborators;

. a collaborator could independently move forwarchveitcompeting investigational drug candidate depetlceither independen
or in collaboration with others, including with ookour competitors; and

. a collaborator could terminate the collaborativaagement, which could negatively impact the cargthcommercialization of
our drug products.

Failure to obtain regulatory approval in foreign jusdictions will prevent us from marketing our pradts abroad.

In order to market products in many forejigmisdictions, we must obtain separate regulaspyrovals. Approval by the FDA in the U.S.
does not ensure approval by regulatory authoritiegher countries, and approval by one foreignutatpry authority does not ensure approval
by regulatory authorities in other foreign courgrieor example, while our drug SPEDRA was appromdubth the U.S. and the European
Union, or EU, our drug Qsymia was approved in th8.Wut Qsiva (the approved trade name for Qsymihd EU) was not approved in the
due to concerns over the potential cardiovasculdrcgntral nervous system effects associated witly-term use, teratogenic potential and us
by patients for whom Qsiva would not have beendatdid. We intend to seek approval, either diremtlhrough our collaboration partners, for
Qsymia and STENDRA in other
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territories outside the United States and EU. Hawewe have had limited interactions with foreiggulatory authorities, and the approval
procedures vary among countries and can involvdiaddl testing. Foreign regulatory approvals may Ime obtained, by us or our
collaboration partners responsible for obtainingrapal, on a timely basis, or at all, for any of puoducts. The failure to receive regulatory
approvals in a foreign country would prevent usrfnmarketing and commercializing our products int tmuntry, which could have a material
adverse effect on our business, financial condiiod results of operations.

We, together with Sanofi, Auxilium and Menarini igertain territories, intend to market STENDRA or &DRA outside the U.S. which will
subject us to risks related to conducting busin@sgrnationally.

We, through Sanofi, Auxilium and Menarinidertain territories, intend to manufacture, maréad distribute STENDRA or SPEDRA
outside the U.S. We expect that we will be subjeetdditional risks related to conducting busiriagsrnationally, including:

. different regulatory requirements for drug apprevalforeign countries;

. differing U.S. and foreign drug import and expaites;

. reduced protection for intellectual property rigiitsome foreign countries;

. unexpected changes in tariffs, trade barriedsragulatory requirements;

. different reimbursement systems;

. economic weakness, including inflation, or poét instability in particular foreign economiescamarkets;

. compliance with tax, employment, immigration daldor laws for employees living or traveling aldpa

. foreign taxes, including withholding of payrtdixes;

. foreign currency fluctuations, which could resulificreased operating expenses and reduced reyemaesther obligations

incidental to doing business in another country;

. workforce uncertainty in countries where labor shie more common than in the U.S.;

. production shortages resulting from events affgctaw material supply or manufacturing capabiliaésoad;
. potential liability resulting from development wocknducted by these distributors; and

. business interruptions resulting from geopdlitiactions, including war and terrorism, or natuliabsters.

We rely in part on a third-party contract sales @gization for certain sales and marketing supposdrsices for Qsymia.

We rely on PDI, Inc., or PDI, a third-paggntract sales organization, to assist with thiadpiof sales representatives and the promotion
Qsymia to physicians. Our internal sales and marfggtersonnel manage and supervise the activifidissales force. Nevertheless, we face
risks in our partial reliance on the third-partyntract sales organization, including the following:

. PDI may not apply the expected financial resoutzegquired expertise to successfully promote Qaymi

. PDI may not invest in the continued developmerd séles force and the related infrastructure &idethat ensure that sales of
Qsymia reach their full potential,
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. PDI, or its sales representatives, may not comiitly applicable legal or regulatory requirementsjuding the requirement to
promote drugs only for uses for which they haventegeproved,;

. disputes may arise between us and PDI, includimgdsn the contract sales representatives, whoremployees, and sales
management, who are VIVUS employees, that may adieaffect Qsymia sales or profitability; and

. PDI may enter into agreements with other pattias have products that could compete with Qsymia.

We depend on the success of PDI in perfogrits services, and we cannot be certain PDlasifiperate with us to perform its obligations
under the agreement. Although they are contragtadlligated, we cannot control the amount of resesithat will be devoted by PDI to the
promotion of Qsymia. Any failure of PDI to perfoiite obligations or to continue to allocate resoartethe promotion of Qsymia could
adversely affect the commercialization of Qsymid araterially harm our business, financial conditoml results of operations.

We have significant inventories on hand and, in tigear ended December 31, 2013, we recorded invgritopairment and commitment fees
totaling $10.2 million, primarily to write off excgs inventory related to Qsymia.

We maintain significant inventories andleate these inventories on a periodic basis foemtidl excess and obsolescence. During the
year ended December 31, 2013, we recognized totatjes of $10.2 million for Qsymia inventories @amtl in excess of demand, plu
purchase commitment fee. The inventory impairméarges were based on our analysis of current Qsiyivéaatory on hand and remaining
shelf life, in relation to our projected demand tloe product. The current FD&pproved commercial product shelf life for Qsynsi&6 month:
STENDRA is approved in the U.S. and SPEDRA in the t6r 48 months commercial product shelf life.

Our write down for excess and obsolete oy is subjective and requires accurate foreeggif the future market demand for our
products. Forecasting demand for Qsymia, a dribdrobesity market in which there had been no new-Bpproved medications in over a
decade prior to 2012, and for which reimbursememnfthird-party payors had previously been nontexis has been difficult. Forecasting
demand for STENDRA or SPEDRA, a drug that is nethtomarket and has no sales history, is diffiaie will continue to evaluate our
inventories on a periodic basis. The value of auentories could be impacted if actual sales d#fgnificantly from our estimates of future
demand or if any significant unanticipated charigdature product demand or market conditions océuny of these events, or a combination
thereof, could result in additional inventory wrtlewns in future periods, which could be material.

Our failure to manage and maintain our distributionetwork for Qsymia or compliance with certain regements of the Qsymia REMS
program could compromise the commercialization bfst product.

We rely on Cardinal Health 105, Inc., ordiaal Health, a third-party distribution and supphain management company, to warehouse
Qsymia and distribute it to the certified home daly pharmacies and wholesalers that then disgiQeymia directly to patients and certified
retail pharmacies. Cardinal Health provides billingllection and returns services. Cardinal Heialthur exclusive supplier of distribution
logistics services, and accordingly we depend amli@al Health to satisfactorily perform its obligats under our agreement with them.
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Pursuant to the REMS program applicabl@dgmia, our distribution network is through a srmalimber of certified home delivery
pharmacies and wholesalers and through a broatleorieof certified retail pharmacies. We have canted through a third-party vendor to
certify the retail pharmacies and collect requidath to support the Qsymia REMS program. In additioproviding services to support the
distribution and use of Qsymia, each of the cexdifpharmacies has agreed to comply with the REM§rpm requirements and, through our
third-party data collection vendor, will provide with the necessary patient and prescribing heaféhprovider, or HCP, data. In addition, we
have contracted with third-party data warehousesdre this patient and HCP data and report istd/Me rely on this thirgharty data in order
recognize revenue and comply with the REMS requér@mfor Qsymia, such as data analysis. This Higidn and data collection network
requires significant coordination with our saled amarketing, finance, regulatory and medical affééams, in light of the REMS requirements
applicable to Qsymia.

We rely on the certified pharmacies to iempént a number of safety procedures and repodinenformation to our third-party REMS
data collection vendor. Failure to maintain ourtcacts with Cardinal Health, our third-party REM&al collection vendor, or with the third-
party data warehouses, or the inability or failof@any of them to adequately perform under our @mt$ with them, could negatively impact
the distribution of Qsymia, or adversely affect ability to comply with the REMS applicable to QsigmFailure to comply with a requirement
of an approved REMS can result in, among othegigivil penalties, operating restrictions ananénial prosecution. Failure to coordinate
financial systems could also negatively impactahility to accurately report and forecast prodestenue. If we are unable to effectively
manage the distribution and data collection proceses of Qsymia could be severely compromisedandusiness, financial condition and
results of operations would be harmed.

If we are unable to enter into agreements with slipps or our suppliers fail to supply us with theRs for our products or if we rely on sc-
source suppliers, we may experience delays in consiakizing our products.

We currently do not have supply agreemémtextended-release topiramate or phentermineghwéie the active pharmaceutical
ingredients, or APIs, used in Qsymia. We cannotantae that we will be successful in entering Bupply agreements on reasonable terms o
at all or that we will be able to obtain or maint#ie necessary regulatory approvals for theselisupin a timely manner or at all.

We anticipate that we will continue to rely single source suppliers for phentermine andneld¢d-release topiramate for the foreseeable
future. Any production shortfall on the part of @uppliers that impairs the supply of phenterminexdended-release topiramate could have ¢
material adverse effect on our business, finargatition and results of operations. If we are Umaéb obtain a sufficient quantity of these
compounds, there could be a substantial delaydoessfully developing a second source suppliefinAhility to continue to source product
from any of these suppliers, which could be duestiulatory actions or requirements affecting thgpier, adverse financial or other strategic
developments experienced by a supplier, labor téspor shortages, unexpected demands or qualitggssould adversely affect our ability to
satisfy demand for Qsymia, which could adverselgafour product sales and operating results nahgrivhich could significantly harm our
business.

The API and the tablets for STENDRA arerently manufactured by MTPC. MTPC has arrangemfantthe three main starting materi
necessary for the manufacturing of avanafil APle MiTPC manufacturing sites for the API (avanafilil (STENDRA tablets have been
inspected by the U.S. authorities. We do not beliie results of those inspections will have ansichpn MTPC's ability to supply STENDR
However, if MTPC is unable to receive approval frimreign regulators and maintain ongoing FDA oefgn regulatory compliance, or
manufacture STENDRA's API or tablets in sufficigoaintities to meet projected demand, the U.S. cawiaddaunch, and future sales of
STENDRA in the U.S. and abroad will be adversefgeted, which in turn could have a detrimental
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impact on our financial results and could impaat ahility to enter into a collaboration agreematthe commercialization of STENDRA in
other territories under our license with MTPC notered by our agreements with Sanofi, Auxilium aeharini.

In August 2012, we entered into an amendrteaur license agreement with MTPC that permitsaumanufacture the API and tablets for
STENDRA ourselves or through third-party suppligrsny time, and we are required under the amentoméransition away from MTPC as a
supplier on or before June 30, 2015. We currerdgiypat have any manufacturing facilities and intemdontinue to rely on third parties for the
supply of such API and tablets, as well as forgingply of starting materials. However, we cannotéxain that we will be able to obtain the
necessary regulatory approvals for these supphieagimely manner or at all.

On July 31, 2013, we entered into a Comiak8upply Agreement with Sanofi Chimie to manufaetand supply the API for avanafil on
an exclusive basis in the United States and o#retdries and on a semi-exclusive basis in Europsuding the EU, Latin America and other
territories. On November 18, 2013, we entered nkdanufacturing and Supply Agreement with Sanofnihiop Industrie to manufacture and
supply the avanafil tablets on an exclusive basthé United States and other territories and senai-exclusive basis in Europe, including the
EU, Latin America and other territories. We intdndgubmit an amendment to the New Drug Applicat@mm\DA, for avanafil to the FDA, ar
the Marketing Authorization, or MA, for avanafil tbe European Medicines Agency, or EMA, to incl@nofi Chimie as a qualified supplier
of the avanafil APl and Sanofi Winthrop Industreeaaqualified supplier of the avanafil tablets. vé@not be certain we will receive approval
by regulatory authorities, or that we will be atweobtain such approval in a timely manner. Thiifaito receive such approval in a timely
manner or at all could prevent, delay or precludeability to establish a reliable supply chain,iethcould compromise our ability to
commercialize avanafil through our relationshipgw@anofi, Auxilium and Menarini, or otherwise.dddition, we have entered into supply
agreements with Menarini and Auxilium under which are obligated to supply them with avanafil tabléftwe are unable to establish a
reliable supply of avanafil API or tablets from $&rChimie and/or Sanofi Winthrop Industrie, we nmag unable to satisfy our obligations
under these supply agreements in a timely mannat af, and we may, as a result, be in breacmefar both of these agreements.

We have in-licensed all or a portion of the rights Qsymia and STENDRA from third parties. If we defit on any of our material
obligations under those licenses, we could loséhtigto these drugs.

We have in-licensed and otherwise contrhftierights to Qsymia and STENDRA, and we may et similar licenses in the future.
Under the relevant agreements, we are subjectrtonewcialization, development, supply, sublicensmgalty, insurance and other obligatic
If we fail to comply with any of these requiremerds otherwise breach these license agreementicéimsor may have the right to terminate
the license in whole or to terminate the exclusigture of the license. Loss of any of these licemsehe exclusive rights provided therein
could harm our financial condition and operatingues.

In particular, we license the rights tomaf from MTPC, and we have certain obligationdtd®PC in connection with that license. We
license the rights to Qsymia from Dr. Najarian. Wétieve we are in compliance with the material ®ohour license agreements with MTPC
and Dr. Najarian. However, there can be no assartrat this compliance will continue or that theehsors will not have a differing
interpretation of the material terms of the agrestmdf the license agreements were terminated eaif the terms of the licenses were
contested for any reason, it would have a matadaérse impact on our ability to commercialize picid subject to these agreements, our
ability to raise funds to finance our operations; stock price and our overall financial conditidine monetary and disruption costs of any
disputes involving our agreements could be sigaifiaespite rulings in our favor.
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Our ability to gain market acceptance and generatwenues will be subject to a variety of risks, nyasf which are out of our control.

Qsymia and STENDRA may not gain market ptaoece among physicians, patients, healthcare paydhe medical community. We
believe that the degree of market acceptance andbility to generate revenues from such drugs dégpend on a number of factors, including:

. our ability to expand the use of Qsymia througlyeted patient and physician education;

. our ability to find the right partner for expand®dymia commercial promotion to a broader primameg ghysician audience;

. our ability to obtain marketing authorization by thuropean Commission for Qsiva in the EU throdghdentralized procedur

. our ability to successfully expand the certifrethil pharmacy distribution channel in the Unifdtes;

. contraindications for Qsymia and STENDRA,

. competition and timing of market introductionafmpetitive drugs;

. quality, safety and efficacy in the approvedisgt

. prevalence and severity of any side effects, innlyithose of the generic components of our drugs;

. emergence of previously unknown side effects, iiclg those of the generic components of our drugs;

. results of any post-approval studies;

. potential or perceived advantages or disadvantagesalternative treatments, including generics;

. the relative convenience and ease of administraiimhdosing schedule;

. the convenience and ease of purchasing the drymgrasived by potential patients;

. strength of sales, marketing and distribution suppo

. price, both in absolute terms and relative terahtive treatments;

. the effectiveness of our or any future collatarsi sales and marketing strategies;

. the effect of current and future healthcare laws

. availability of coverage and reimbursement frgovernment and other third-party payors;

. the level of mandatory discounts required urfdderal and state healthcare programs and the obfrsales subject to those
discounts;

. recommendations for prescribing physicians to ceteptertain educational programs for prescribingsly

. the willingness of patients to pay out-of-pockettia absence of government or third-party coverage;

. product labeling, product insert, or new REMS regmients of the FDA or other regulatory authorities.
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Our drugs may fail to achieve market acaepe or generate significant revenue to achiewistain profitability. In addition, our efforts
to educate the medical community and third-partyopgon the safety and benefits of our drugs meauire significant resources and may not
be successful.

We are required to complete post-approval studiemdated by the FDA for both Qsymia and STENDRA, asutch studies are expected to
be costly and time consuming. If the results of sieestudies reveal unacceptable safety risks, Qsyni@TENDRA may be required to be
withdrawn from the market.

As part of the approval for STENDRA, theA 3 requiring us to perform two post-approval mal studies. The first is a randomized,
double-blind, placebo-controlled, parallel groupliicenter clinical trial on the effect of STENDRA@permatogenesis in healthy adult males
and males with mild ED. The other study is a dotidied, randomized, placebo-controlled, single-dolésical trial to assess the effects of
STENDRA on multiple parameters of vision, includitgit not limited to, visual acuity, intraoculaegsure, pupillometry, and color vision
discrimination in healthy male subjects. If we amable to complete these studies or the resultsese studies reveal unacceptable safety risk
we could be required to perform additional tests megulatory approval could even be withdrawn.

As part of the approval of Qsymia, we @wguired to conduct several post-marketing studhes)ding a study to assess the long-term
treatment effect of Qsymia on the incidence of majiverse cardiovascular events in overweight de$® subjects with confirmed
cardiovascular disease, or AQCLAIM, studies to ss$he safety and efficacy of Qsymia for weight aggament in obese pediatric and
adolescent subjects, studies to assess drug titiizand pregnancy exposure and a study to asseakfunction. We estimate the AQCLAIM
study will cost between $180 and $250 million almel $tudy could take as long as five to six yeaxotaplete. On September 20, 2013, we
submitted to the EMA a request for Scientific Adviegarding use of a pre-specified interim analfysim the AQCLAIM cardiovascular
outcomes trial to support the resubmission of tteekdting Authorization Application, or MAA, for appval of Qsiva for the treatment of
obesity in accordance with the centralized markgesinthorization procedure. Based on feedback frmEMA health authority, as well as
various country health authorities associated vathiew of the AQCLAIM trial application, the protochas been revised and resubmitted tc
FDA. There can be no assurance that the FDA or EMIMot request or require us to provide additibindormation or undertake additional
preclinical studies and clinical studies or retexgjve observational studies.

At the FDA's request, we initiated a rep@stive observational study utilizing existing efeaic medical claims healthcare databases to
review fetal outcomes, including the incidence aigenital malformations and oral cleft, in the pffag of women who received treatment
with topiramate, for any condition or at any doseFORTRESS. We announced preliminary results ff@RTRESS in December 2011. We
submitted the final report for the FORTRESS stuglthe FDA in the second quarter of 2013. If the FHilBdermines that the results of this st
reveal unacceptable safety risks for topiramatecowdd be required to perform additional studied srgulatory approval could even be
withdrawn.

In addition to these studies, the FDA migp aequire us to commit to perform other lengtbgtpapproval studies, for which we would
have to expend significant additional resourcesclwbould have an adverse effect on our operaisglts, financial condition and stock price.
Failure to comply with the applicable regulatorgu#ements can result in, among other things, ggitalties, suspensions of regulatory
approvals, operating restrictions and criminal poogion. The restriction, suspension or revocatioregulatory approvals or any other failure
to comply with regulatory requirements could havaaerial adverse effect on our business, finarzabition, results of operations and stock
price.
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We depend upon consultants and outside contracextensively in important roles within our company.

We outsource many key functions of our bess and therefore rely on a substantial numbeomsultants, and we will need to be able to
effectively manage these consultants to ensurghbgtsuccessfully carry out their contractual géions and meet expected deadlines.
However, if we are unable to effectively manage mutsourced activities or if the quality or accyra€ the services provided by consultants is
compromised for any reason, our clinical trialotirer development activities may be extended, @éelay terminated, and we may not be able
to complete our post-approval clinical trials fasy@nia and STENDRA, obtain regulatory approval for future investigational drug
candidates, successfully commercialize our appralveds or otherwise advance our business. Therbeao assurance that we will be able t
manage our existing consultants or find other caemgeoutside contractors and consultants on comialgreeasonable terms, or at all.

Qsymia is a combination of two active ingredienudrproducts approved individually by the FDA thateacommercially available and
marketed by other companies, although the spedificse strengths would differ. As a result, Qsymiayniee subject to substitution by
prescribing physicians, or by pharmacists, with imtiual drugs contained in the Qsymia formulatiomhich would adversely affect ot
business.

Although Qsymia is a once-a-day, proprigetended-release formulation, both of the appilod@ls (phentermine and topiramate
extended-release) that are combined to produce @sam commercially available as drug productsiaep that together are lower than the
price at which we sell Qsymia. In addition, thetidimition and sale of these drug products is moitéd under a REMS program, as is the case
with Qsymia. Further, the individual drugs contairie the Qsymia formulation are available in repdibrmacies and neither has a Pregnancy
Category X, which is used to indicate that thegigkolved in the use of the drug in pregnant wortlearly outweigh potential benefits, as is
the case with Qsymia. We cannot be sure that playsiavill view Qsymia as sufficiently superior taraatment regimen of Qsymia's individ
APIs to justify the significantly higher cost fors@mia, and they may prescribe the individual generiigs already approved and marketed by
other companies instead of our combination druth@lgh our U.S. and European patents contain catigpggproduct formulation and
method-of-use claims that we believe protect Qsythizse patents may be ineffective or impracticgrevent physicians from prescribing, or
pharmacists from dispensing, the individual geneaigstituents marketed by other companies instéadracombination drug. Phentermine
topiramate are currently available in generic foatthough the doses used in Qsymia are currentlaveilable. In the third quarter of 2013,
Supernus Pharmaceuticals, Inc. launched TrokendVX&n extended-release pediatric formulation ofgdyeeric drug topiramate that is
indicated for epilepsy, in the United States. Tapiate is not approved for obesity treatment, amshignmine is only approved for short-term
treatment of obesity. However, because the pric@syimia is significantly higher than the pricesta# individual components as marketed by
other companies, physicians may have a greatentivego write prescriptions for the individual cponents outside of their approved
indication, instead of for our combination drugdahis may limit how we price or market Qsymia. $&nconcerns could also limit the
reimbursement amounts private health insurers eemgonent agencies in the U.S. are prepared togra@gymia, which could also limit
market and patient acceptance of our drug and aedatively impact our revenues.

In many regions and countries where we plag to market Qsymia, the pricing of reimbursegispription drugs is controlled by the
government or regulatory agencies. The governmerggulatory agencies in these countries couldroete that the pricing for Qsymia sho
be based on prices for its APIs when sold sepgratether than allowing us to market Qsymia atenpum as a new drug.
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If we become subject to product liability claimseuwnay be required to pay damages that exceed osuriance coverage

Qsymia and STENDRA, like all pharmaceutimalducts, are subject to heightened risk for pevéability claims due to inherent potent
side effects. For example, because topiramatemgaonent of Qsymia, may increase the risk of cortgemalformation in infants exposed to
topiramate during the first trimester of pregnaaog also may increase the risk of suicidal thoughtsbehavior, such risks may be associate
with Qsymia as well. Other potential risks involgi@symia may include, but are not limited to, acréase in resting heart rate, acute angle
closure glaucoma, cognitive and psychiatric advevamnts, metabolic acidosis, an increase in sereatinine, hypoglycemia in patients with
type 2 diabetes, kidney stone formation, decreag&ting and hypokalemia, or lower-than-normal amhof potassium in the blood.

Although we have obtained product liabilitgurance coverage for Qsymia, we may be unabieaiatain this product liability coverage
for Qsymia or any other of our approved drugs imants or scope sufficient to provide us with adéguaverage against all potential risks. A
product liability claim in excess of, or excludedr, our insurance coverage would have to be patidiocash reserves and could have a
material adverse effect upon our business, finaooiadition and results of operations. Productilighinsurance is expensive, difficult to
maintain, and current or increased coverage map@atvailable on acceptable terms, if at all.

In addition, we develop, test, and manuifigcthrough third parties, approved drugs and &utawestigational drug candidates that are 1
by humans. We face an inherent risk of producilligtexposure related to the testing of our apgabdrugs and investigational drug candid
in clinical trials. An individual may bring a lidity claim against us if one of our approved drogg$uture investigational drug candidates
causes, or merely appears to have caused, an.injury

If we cannot successfully defend oursebgainst a product liability claim, whether involgi@symia, STENDRA or a future
investigational drug candidate, we may incur suliihliabilities. Regardless of merit or eventoatcome, liability claims may result in:

. injury to our reputation;

. withdrawal of clinical trial patients;

. costs of defending the claim and/or related liigyat

. cost of any potential adverse verdict;

. substantial monetary awards to patients or ottemelnts; and
. the inability to commercialize our drugs.

Damages awarded in a product liability@titould be substantial and could have a negatipact on our financial condition. Whether or
not we were ultimately successful in product liggpilitigation, such litigation would consume sudastial amounts of our financial and
managerial resources, and might result in advexbéqity, all of which would impair our business &ddition, product liability claims could
result in an FDA investigation of the safety oty of our product, our third-party manufacturpprgcesses and facilities, or our marketing
programs. An FDA investigation could also potemhfitdad to a recall of our products or more serienforcement actions, limitations on the
indications for which they may be used, or suspmmer withdrawal of approval.

The markets in which we operate are highly compgégtand we may be unable to compete successfulsire new entrants or established
companies.

Competition in the pharmaceutical and maldicoducts industries is intense and is charaxdrby costly and extensive research efforts
and rapid technological progress. We are aware\arsal
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pharmaceutical companies also actively engagetkeiniévelopment of therapies for the treatment ekt and erectile dysfunction. Many of
these companies have substantially greater resaacttevelopment capabilities as well as substhngieeater marketing, financial and hurr
resources than we do. Some of the drugs that napete with Qsymia may not have a REMS requiremedtthe accompanying complexiti
such a requirement presents. Our competitors meslaie technologies and products that are more w@fgethan those we are currently
marketing or researching and developing. Such deweénts could render Qsymia and STENDRA less catiyeebr possibly obsolete. We
are also competing with respect to marketing cdpiasiand manufacturing efficiency, areas in whiod have limited experience.

Qsymia for the treatment of chronic weigt#nagement competes with several approved antitplagags including, Belvig®
(lorcaserin), Arena Pharmaceutical's approved @ity compound marketed by Eisai Inc., Eisai Cl,'s U.S. subsidiary; Xenical®
(orlistat), marketed by Roche; alli®, the over-ttminter version of orlistat, marketed by GlaxoSiiife; and Suprenza™, an orally
disintegrating tablet (phentermine hydrochloride@rketed by Akrimax Pharmaceuticals, LCL. In adxditiOrexigen Therapeutics, Inc., or
Orexigen, has an investigational drug in late stagéng, Contrave®, which, according to Orexigesyld be approved and on the market in
2014. Contrave would be marketed by Takeda PhantiaaéCompany Limited.

There are also several drugs in developfieertbesity including an investigational drug cafade, liraglutide, in Phase 3 clinical trials
being developed by Novo Nordisk A/S. Victoza® (@jhatide) is approved by the FDA for the treatmeinype 2 diabetes and also is being
developed for the treatment of obesity. Newer agesttently approved for type 2 diabetes includekana® (canaglifozin) from Johnson &
Johnson's Janssen Pharmaceuticals, an SGLT2 onhib#tt has demonstrated modest, single-digit wedags in clinical studies. In addition,
there are several other investigational drug catdilin Phase 2 clinical trials for the treatmdrulmesity. There are also a number of generic
pharmaceutical drugs that are prescribed for opgsiedominantly phentermine. Phentermine is sblduch lower prices than we charge for
Qsymia and is available in retail pharmacies. TNalability of branded prescription drugs, genafiags and over-thesunter drugs could lin
the demand for, and the price we are able to chfarg®symia.

We also may face competition from the afiél use of the generic components in our druggaiticular, it is possible that patients will
seek to acquire phentermine and topiramate, thergecomponents of Qsymia. Neither of these germmponents has a REMS program anc
both are available at retail pharmacies. Althoughdose strength of these generic components hd&an approved by the FDA for use in the
treatment of obesity, the off-label use of the gensomponents in the U.S. or the importation @& ¢eneric components from foreign markets
could adversely affect the commercial potentialdor drugs and adversely affect our overall busipfisancial condition and results of
operations.

There are also surgical approaches to smadre obesity that are becoming increasinglyiede Two of the most well established
surgical procedures are gastric bypass surgenadjudtable gastric banding, or lap bands. In Fepr2@11, the FDA approved the use of a laj
band in patients with a BMI of 30 (reduced from 88th comorbidities. The lowering of the BMI regeiment will make more obese patients
eligible for lap band surgery. In addition, othetgntial approaches that utilize various implargatgvices or surgical tools are in developnr
Some of these approaches are in late-stage deveta@and may be approved for marketing.

We anticipate that STENDRA (avanafil) foettreatment of erectile dysfunction will competighwDES5 inhibitors in the form of oral
medications including Viagra® (sildenafil citratedarketed by Pfizer, Inc.; Cialis® (tadalafil), rkated by Eli Lilly and Company; Levitra®
(vardenafil), co-marketed by GlaxoSmithKline plaachering-Plough Corporation in the U.S.; and SYA® (vardenafil in an oral
disintegrating tablet, or ODT), co-marketed by @i&mithKline plc and Merck & Co., Inc.
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As patents for the three major PDES5 inbitsi sildenafil citrate, tadalafil and vardenadkpire beginning in 2017, we anticipate that
generic PDES5 inhibitors will enter the market. Geam®DED5 inhibitors would likely be sold at loweriges and may reduce the demand for
STENDRA especially at the prices we would be rezpliio charge for STENDRA to cover our manufactuand other costs. In addition,
PDES inhibitors are in various stages of developrbgrother companies. Warner-Chilcott plc, whictsveaquired by Actavis, Inc. and is now
known as Actavis plc, has licensed the U.S. rigitsdenafil, a PDES5 inhibitor, from Dong-A Pharmaiteal. Other treatments for ED exist,
such as needle injection therapies, vacuum cotistridevices and penile implants, and the manufacswof these products will most likely
continue to develop or improve these therapies.

Qsymia and STENDRA may also face challeraggscompetition from newly developed generic patsiuUnder the U.S. Drug Price
Competition and Patent Term Restoration Act of 18&®wn as the Hatch-Waxman Act, newly approvedysiand indications may benefit
from a statutory period of non-patent marketinglesiwity. The Hatch-Waxman Act stimulates competitby providing incentives to generic
pharmaceutical manufacturers to introduce nonsgfrig forms of patented pharmaceutical productstartallenge patents on branded
pharmaceutical products. If we are unsuccessfthallenging an Abbreviated New Drug Application AMDA, filed pursuant to the Hatch-
Waxman Act, a generic version of Qsymia or STENDR&y be launched, which would harm our business.

New developments, including the developnudmtther drug technologies and methods of preugrtie incidence of disease, occur in the
pharmaceutical and medical technology industriesrapid pace. These developments may render ags @nd future investigational drug
candidates obsolete or noncompetitive. Compared tanany of our potential competitors have subistdygreater:

. research and development resources, including peetand technology;
. regulatory experience;

. investigational drug candidate development andagirtrial experience;

. experience and expertise in exploitation of int#lial property rights; and
. access to strategic partners and capital resources.

As a result of these factors, our competitnay obtain regulatory approval of their produntse rapidly than we or may obtain patent
protection or other intellectual property rightatttimit our ability to develop or commercializerduture investigational drug candidates. Our
competitors may also develop drugs or surgical @ggres that are more effective, more useful argddestly than ours and may also be more
successful in manufacturing and marketing theidpots. In addition, our competitors may be morectife in commercializing their products.
We currently outsource our manufacturing and ttoeeefely on third parties for that competitive estige. There can be no assurance that we
will be able to develop or contract for these célfisds on acceptable economic terms, or at all.

We may participate in new partnerships and othemsegic transactions that could impact our liquigitincrease our expenses and present
significant distractions to our managemer

From time to time, we consider strategam$actions, such as out-licensing or in-licensingompounds or technologies, acquisitions of
companies and asset purchases. Additional poterdisactions we may consider include a varieyifférent business arrangements, inclu
strategic partnerships, joint ventures, spin-afstructurings, divestitures, business combinatimsinvestments. In addition, another entity
may pursue us as an acquisition target. Any swsiséctions may require us to incur non-recurringter charges, may increase our near- an
long-term
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expenditures and may pose significant integrattwadlenges, require additional expertise or dismypptmanagement or business, any of which
could harm our operations and financial results.

As part of an effort to enter into signéitt transactions, we conduct business, legal aathdial due diligence with the goal of identifying
and evaluating material risks involved in the taot®n. Despite our efforts, we ultimately may Imswuccessful in ascertaining or evaluating al
such risks and, as a result, might not realizeetpected benefits of the transaction. If we faildalize the expected benefits from any
transaction we may consummate, whether as a @fsutidentified risks, integration difficulties,galatory setbacks or other events, our
business, results of operations and financial dardcould be adversely affected.

Our failure to successfully acquire, develop and rkat additional investigational drug candidates approved drugs would impair our
ability to grow.

As part of our growth strategy, we may aun-license, develop and/or market additiorraldaicts and investigational drug candidates.
We have not in-licensed any new product candidatesveral years. Because our internal researcibdéjes are limited, we may be
dependent upon pharmaceutical and biotechnologyaaias, academic scientists and other researaheed| or license products or technols
to us. The success of this strategy depends pgytiy our ability to identify, select and acquirerpising pharmaceutical investigational drug
candidates and products.

The process of proposing, negotiating amalémenting a license or acquisition of an invexdtanal drug candidate or approved produs
lengthy and complex. Other companies, includinges@ith substantially greater financial, marketimgl ales resources, may compete with u
for the license or acquisition of investigationaligl candidates and approved products. We havestinmésources to identify and execute the
acquisition or in-licensing of third-party producksisinesses and technologies and integrate thenoum current infrastructure. Moreover, we
may devote resources to potential acquisitiong-ticensing opportunities that are never completedye may fail to realize the anticipated
benefits of such efforts. We may not be able taaecghe rights to additional investigational dieandidates on terms that we find acceptable,
or at all.

In addition, future acquisitions may entaimerous operational and financial risks, inclgdin

. exposure to unknown liabilities;

. disruption of our business and diversion of our agment's time and attention to develop acquiredymts or technologies;
. incurrence of substantial debt or dilutive igstes of securities to pay for acquisitions;

. higher than expected acquisition, integratiod araintenance costs;

. increased amortization expenses;

. difficulty and cost in combining the operaticarsd personnel of any acquired businesses with perations and personnel;

. impairment of relationships with key supplierscastomers of any acquired businesses due to esangnanagement and

ownership; and

. inability to retain key employees of any acquiredinesses.

Further, any investigational drug candidhtg we acquire may require additional developneéfiorts prior to commercial sale, including
extensive clinical testing and obtaining approvwathe FDA and applicable foreign regulatory auttiesi All investigational drug candidates
are prone to certain failures that are relativelsnmon in the field of drug development, includihg possibility that an investigational drug
candidate will not be shown to be sufficiently safel effective for approval by regulatory authestiln addition, we cannot be certain that an
drugs that we develop or approved products thanag acquire will be commercialized profitably ohaave market acceptance.
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If we fail to retain our key personnel and hire,am and retain qualified employees, we may not lidesto compete effectively, which cot
result in reduced revenues or delays in the devetept of our investigational drug candidates or coreraialization of our approved drugs.

Our success is highly dependent upon this sk a limited number of key management persdénhe reach our business objectives, we
will need to retain and hire qualified personneltia areas of manufacturing, commercial operatim@sgarch and development, regulatory anc
legal affairs, business development, clinical td@sign, execution and analysis, and pre-clinesting. There can be no assurance that we wil
be able to hire or retain such personnel, as we ommspete with other companies, academic instibgtigovernment entities and other
agencies. The loss of any of our key personndi@fdilure to attract or retain necessary new eygas could have an adverse effect on our
research programs, investigational drug candidateldpment, approved drug commercialization effartd business operations.

We rely on third parties and collaborative partneie manufacture sufficient quantities of compoundsthin product specifications as
required by regulatory agencies for use in our peénical and clinical trials and commercial operatins and an interruption to this service
may harm our business.

We do not have the ability to manufactine materials we use in our pre-clinical and clihidals and commercial operations. Rather, we
rely on various third parties to manufacture thmsgerials and there may be long lead times to oltaiterials. There can be no assurance the
we will be able to identify, contract with, qualind obtain prior regulatory approval for additibsaurces of clinical materials. If interruptions
in this supply occur for any reason, including aisien by the third parties to discontinue manufeog, technical difficulties, labor disputes,
natural or other disasters, or a failure of thedtiparties to follow regulations, we may not beeatol obtain regulatory approvals for our
investigational drug candidates and may not be tldeiccessfully commercialize these investigatidnag candidates or our approved drugs.

Our third-party manufacturers and collatigeapartners may encounter delays and problemsainufacturing our approved drugs or
investigational drug candidates for a variety afs@ns, including accidents during operation, failfrequipment, delays in receiving materials
natural or other disasters, political or governrakahanges, or other factors inherent in operatomgplex manufacturing facilities. Supply-
chain management is difficult. Commercially avaiéabtarting materials, reagents, excipients, ahdrahaterials may become scarce, more
expensive to procure, or not meet quality standandd we may not be able to obtain favorable temagreements with subcontractors. Our
third-party manufacturers, may not be able to aeemsanufacturing facilities in a cosffective manner or in a time frame that is comsistvith
our expected future manufacturing needs. If oudtparty manufacturers, cease or interrupt produaabir if our third-party manufacturers and
other service providers fail to supply material®ducts or services to us for any reason, suchrirggon could delay progress on our
programs, or interrupt the commercial supply, vité potential for additional costs and lost revenlfethis were to occur, we may also nee
seek alternative means to fulfill our manufactunivegeds.

For example, Catalent Pharma Solutions, LdrCCatalent, supplied the product for the Phagmgram for Qsymia and is our sole source
of clinical and commercial supplies for Qsymia. &amt has been successful in validating the comiader@anufacturing process for Qsymia at
an initial scale, which has been able to suppertabinch of Qsymia in the U.S. market. While Cathles significant experience in commet
scale manufacturing, there is no assurance thaleé@aiwill be successful in increasing the scalthefinitial Qsymia manufacturing process,
should the market demand for Qsymia expand beylwadevel supportable by the current validated mactufing process. Such a failure by
Catalent to further scale up the commercial manufag process for Qsymia could have a materiakeskimpact on our ability to realize
commercial success with Qsymia in the U.S. madmd, have a material adverse impact on our plarkeharice of our common stock and
financial condition.
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In the case of avanafil, we currently relyMTPC to supply the API (avanafil) and the avdrnablets for STENDRA and SPEDRA.
MTPC is responsible for all aspects of manufactinguding obtaining the starting materials for freduction of API. If MTPC is unable to
manufacture the avanafil API or tablets in suffitiquantities to meet projected demand, futuressadeld be adversely affected, which in turn
could have a detrimental impact on our financialies, our license, commercialization, and supgleaments with our collaboration partners,
and our ability to enter into a collaboration agneat for the commercialization in other territories

In August 2012, we entered into an amendrweaur agreement with MTPC that permits us to afiacture the API and tablets for
STENDRA ourselves or through third parties. Accogdio the amendment, the transition of manufacfuiiom MTPC must occur on or beft
June 30, 2015. We currently do not have any matwiag facilities and intend to continue to rely thrird parties for the supply of the starting
materials, API and tablets. The transfer of techgplto and qualification of a new supplier is exgea, time consuming and logistically
complicated. The technology transfer needed farttiainsition is highly dependent on the cooperatio TPC and its current suppliers. If
MTPC, or its current suppliers, are unable to éffety transfer the technology or supply on commahg reasonable terms, partnerability and
commercial success of STENDRA could be adversepatted. Additionally, we cannot be certain thatwilktbe successful in entering into
appropriate agreements with other suppliers ontleatvill be able to obtain the necessary regulagmgrovals for these suppliers in a timely
manner or at all.

On July 31, 2013, we entered into a Comiak8upply Agreement with Sanofi Chimie to manutaetand supply the API for avanafil on
an exclusive basis in the United States and o#retdries and on a semi-exclusive basis in Europsuding the EU, Latin America and other
territories. On November 18, 2013, we entered &énkdanufacturing and Supply Agreement with Sanofnihiop Industrie to manufacture and
supply the avanafil tablets on an exclusive basthé United States and other territories and senai-exclusive basis in Europe, including the
EU, Latin America and other territories. We intendsubmit an amendment to the NDA for avanafilh® EDA, and the MA for avanafil to the
EMA, to include Sanofi Chimie as a qualified supplbf the avanafil APl and Sanofi Winthrop Industais a qualified supplier of the avanafil
tablets. We cannot be certain we will receive aparby regulatory authorities, and the failure¢aeaive such approval could prevent, delay, o
preclude our ability to establish a reliable supghgin, which could compromise our ability to cormai@ize avanafil through our relationships
with Sanofi, Auxilium, Menarini, or otherwise.

Any future manufacturing sites, includifgpse of Sanofi Chimie and Sanofi Winthrop Industrieuld need to be inspected by the U.S.
and EU authorities, and any failure of such manufaing sites to receive approval from FDA or foremuthorities, obtain and maintain
ongoing FDA or foreign regulatory compliance, ormatacture avanafil API or tablets in expected qiti@stcould have a detrimental impaci
our ability to commercialize STENDRA under our agrents with Sanofi, Auxilium and Menarini and obility to enter into a collaboration
agreement for the commercialization of STENDRA thes territories under our license with MTPC note®d by our agreements with San
Auxilium and Menarini.

We rely on third parties to maintain appropriatevels of confidentiality of the data compiled durirdinical, pre-clinical and retrospective
observational studies and trials.

We seek to maintain the confidential natfreur confidential information through contradtpeovisions in our agreements with third
parties, including our agreements with clinicak@gh organizations, or CROs, that manage ourcelistudies for our investigational drug
candidates. These CROs may fail to comply withrtbbligations of confidentiality or may be requirasla matter of law to disclose our
confidential information. As the success of ounicial studies depends in large part on our confideimformation remaining confidential prior
to, during and after a clinical study, any
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disclosure could have a material adverse effetheroutcome of a clinical study, our business,rfaial condition and results of operations.

The collection and use of personal headtia ¢h the EU is governed by the provisions ofia¢a Protection Directive. This Directive
imposes a number of requirements relating to tmseot of the individuals to whom the personal delates, the information provided to the
individuals, notification of data processing obtigas to the competent national data protectioharities and the security and confidentiality
of the personal data. The Data Protection Direaige imposes strict rules on the transfer of peabkdata out of the EU to the United States.
Failure to comply with the requirements of the DRtatection Directive and the related national gaitaection laws of the EU Member States
may result in fines and other administrative peesltThe draft EU Data Protection Regulation cutyegoing through the adoption process is
expected to introduce new data protection requirgsni@ the EU and substantial fines for breachdheflata protection rules. If the draft Data
Protection Regulation is adopted in its currentrfoit may increase our responsibility and liabilityrelation to personal data that we process
and we may be required to put in place additionatimnisms ensuring compliance with the new EU platection rules. This may be onerous
and increase our cost of doing business.

If we fail to comply with applicable healthcare retations, we could face substantial penalties angr dbusiness, operations and financii
condition could be adversely affected.

Our arrangements with third-party payord emstomers expose us to broadly applicable fe@adistate healthcare laws and regulations
pertaining to fraud and abuse. The restrictionseuaghplicable federal and state healthcare lawsegdations that may affect our ability to
operate include, but are not limited to:

. the federal Anti-Kickback Law, which prohibitsmnong other things, knowingly or willingly offeringaying, soliciting or
receiving remuneration, directly or indirectly,dash or in kind, to induce or reward the purchadi@sing, ordering or
arranging for or recommending the purchase, leaseder of any healthcare items or service for Wwhpayment may be made
whole or in part, by federal healthcare progranthsas Medicare and Medicaid. This statute has lsgerpreted to apply to
arrangements between pharmaceutical companiesehand and prescribers, purchasers and formulamagess on the other.
Further, the Affordable Care Act, among other tkingarified that a person or entity needs notaeehactual knowledge of the
federal AntiKickback statute or specific intent to violatelit.addition, the Affordable Care Act amended thei@dSecurity Ac
to provide that the government may assert thadiandncluding items or services resulting from alation of the federal Anti-
Kickback Law constitutes a false or fraudulentrldor purposes of the federal civil False Claimg.4dthough there are a
number of statutory exemptions and regulatory bBaféors to the federal Anti-Kickback Law protectirgytain common
business arrangements and activities from pros@toti regulatory sanctions, the exemptions andtsafigors are drawn
narrowly, and practices that do not fit squarelthim an exemption or safe harbor may be subjesttotiny. We seek to comply
with the exemptions and safe harbors whenever lples$iut our practices may not in all cases meetfahe criteria for safe
harbor protection from anti-kickback liability;

. the federal civil False Claims Act, which prohibigenong other things, individuals or entities franowingly presenting, or
causing to be presented, a false or fraudulennhdai payment of government funds or knowingly nmakiusing, or causing to
be made or used, a false record or statement mlai@ian obligation to pay money to the governnmrknowingly concealing,
or knowingly and improperly avoiding, decreasinggconcealing an obligation to pay money to the fadgovernment. Many
pharmaceutical and other healthcare companiesteame investigated and have reached substantialcimlasettlements with tt
federal government
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under the civil False Claims Act for a variety d€ged improper marketing activities, including widing free product to
customers with the expectation that the customerddnbill federal programs for the product; prowvigiconsulting fees, grants,
free travel, and other benefits to physicians thuge them to prescribe the company's productsirdiading prices reported to
private price publication services, which are ugeslet drug payment rates under government headtipcagrams. In addition,
recent years the government has pursued civil F2llsens Act cases against a number of pharmacéwgtcapanies for causing
false claims to be submitted as a result of theketarg of their products for unapproved, and thos-reimbursable, uses.
Pharmaceutical and other healthcare companiesedssubject to other federal false claim laws,uditig, among others, fede
criminal healthcare fraud and false statement &atinat extend to non-government health benefgnams;

. numerous federal and state laws, including Stateirity breach notification laws, state healforimation privacy laws and
federal and state consumer protection laws, gothercollection, use and disclosure of personakrimédion. Other countries al
have, or are developing, laws governing the catlactuse and transmission of personal informatioraddition, most healthcare
providers who prescribe our product and from whoenabitain patient health information are subjegirteacy and security
requirements under the Health Insurance Portalaitity Accountability Act of 1996, or HIPAA. We aretra HIPAA-covered
entity and we do not operate as a business assaciaty covered entities. Therefore, these priad/security requirements
not apply to us. However, we could be subject imicral penalties if we knowingly obtain individuglidentifiable health
information from a covered entity in a manner tlkatot authorized or permitted by HIPAA or for aidiand abetting the
violation of HIPAA. We are unable to predict whetloair actions could be subject to prosecution éatent of an
impermissible disclosure of health information & The legislative and regulatory landscape forgmy and data protection
continues to evolve, and there has been an inagasnount of focus on privacy and data protectisnés with the potential to
affect our business, including recently enactedslawna majority of states requiring security breaotification. These laws cot
create liability for us or increase our cost ofrdpbusiness;

. analogous state laws and regulations, suchags atikickback and false claims laws, may apply to itemnservices reimburse
under Medicaid and other state programs or, inrsggtates, apply regardless of the payor. Sonte ktars also require
pharmaceutical companies to report expenses rglatithe marketing and promotion of pharmaceufcatiucts and to report
gifts and payments to individual physicians in stetes. Other states prohibit providing meals &sribers or other marketing-
related activities. In addition, California, Contieat, Nevada, and Massachusetts require pharnmaakabmpanies to
implement compliance programs or marketing codentluct. Additional states are considering or médgeéhave considered
similar proposals. Foreign governments often havéar regulations, which we also will be subjeatin those countries where
we market and sell products;

. the federal Physician Payment Sunshine Act,do@nplemented as the Open Payments Program, reqeéréain pharmaceutical
manufacturers to engage in extensive tracking pifeats or transfers of value to physicians andhiegchospitals, maintenan
of a payments database, and public reporting opé#lyenent data. Pharmaceutical manufacturers witiymts for which
payment is available under Medicare, Medicaid er$hate Children's Health Insurance Program angrestjto track and report
such payments. Centers for Medicare and Medicaidi&ss, or CMS, recently issued a final rule impésrting the Physician
Payment Sunshine Act provisions and clarified twps of the reporting obligations, as well as #pplicable manufacturers
must begin tracking on August 1, 2013, and mustntgmayment data to CMS by March 31, 2014, and aliythereafter; and
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. the federal Foreign Corrupt Practices Act of 198@ ather similar anti-bribery laws in other jurisdons generally prohibit
companies and their intermediaries from providiraney or anything of value to officials of foreigoygernments, foreign
political parties, or international organizationghithe intent to obtain or retain business or seékisiness advantage. Recently,
there has been a substantial increase in antifigriaer enforcement activity by U.S. regulators,hwitore frequent and
aggressive investigations and enforcement procgedin both the Department of Justice and the UeSuBies and Exchange
Commission. A determination that our operationadiivities are not, or were not, in compliance withited States or foreign
laws or regulations could result in the impositafrsubstantial fines, interruptions of businessslof supplier, vendor or other
third-party relationships, termination of necesdamgnses and permits, and other legal or equitsdatetions. Other internal or
government investigations or legal or regulatoryceedings, including lawsuits brought by privatigdints, may also follow as
consequence.

If our operations are found to be in vimatof any of the laws described above or any ogfoeernmental regulations that apply to us, we
may be subject to significant civil, criminal andnainistrative penalties, damages, fines, exclufiom government-funded healthcare
programs, like Medicare and Medicaid, and the damtnt or restructuring of our operations. Any piiea, damages, fines, curtailment or
restructuring of our operations could adverselgafbur ability to operate our business and owrfaial results. Although compliance progri
can mitigate the risk of investigation and prosecufor violations of these laws, the risks canbpetentirely eliminated. Any action against us
for violation of these laws or regulations, evewé successfully defend against it, could caude urscur significant legal expenses and divert
our management's attention from the operation obaginess. Moreover, achieving and sustaining diamge with applicable federal and state
privacy, security and fraud laws may prove costly.

In the EU, the advertising and promotiorof products will also be subject to EU Membet&tdaws concerning promotion of
medicinal products, interactions with physicianssleading and comparative advertising and unfammercial practices, as well as other EU
Member State legislation governing statutory hemisurance, bribery and anti-corruption. Failuredonply with these rules can result in
enforcement action by the EU Member State autlestitivhich may include any of the following: finé@aprisonment, orders forfeiting produ
or prohibiting or suspending their supply to therkea, or requiring the manufacturer to issue pubérnings, or to conduct a product recall.

Marketing activities for our approved drugs are sebt to continued governmental regulatio

The FDA, and third country authorities,liing the competent authorities of the EU Membiateés, have the authority to impose
significant restrictions, including REMS requirenteron approved products through regulations ormiding, promotional and distribution
activities. After approval, if products are marlekte contradiction with FDA laws and regulatiortse DA may issue warning letters that
require specific remedial measures to be takewelisas an immediate cessation of the impermisgibleduct, resulting in adverse publicity.
The FDA may also require that all future promotiomaterials receive prior agency review and apprbefore use. Certain states have also
adopted regulations and reporting requirement®anding the promotion of pharmaceuticals. QsymhANENDRA are subject to these
regulations. Failure to comply with state requiratsenay affect our ability to promote or sell phanmutical drugs in certain states. This, in
turn, could have a material adverse impact on inantial results and financial condition and cosudject us to significant liability, including
civil and administrative remedies as well as crimshganctions.
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We are subject to ongoing regulatory obligationsdarestrictions, which may result in significant egpse and limit our ability to
commercialize our drugs.

We are required to comply with extensivgutations for drug manufacturing, labeling, packagiadverse event reporting, storage,
distribution, advertising, promotion and record fkieg in connection with the marketing of Qsymia STENDRA. Regulatory approvals may
also be subject to significant limitations on thdicated uses or marketing of the investigatiomagj&andidates or to whom and how we may
distribute our products. Even after FDA approvailitained, the FDA may still impose significanttriesions on a drug's indicated uses or
marketing or impose ongoing requirements for paéiptcostly post-approval studies. For example, ldbeling approved for Qsymia includes
restrictions on use, including recommendationgpfegnancy testing, level of obesity and duratiotr@itment. We are subject to ongoing
regulatory obligations and restrictions that maguitin significant expense and limit our ability¢dommercialize Qsymia. The FDA has also
required the distribution of a Medication GuideQeymia patients outlining the increased risk cditegenicity with fetal exposure and the
possibility of suicidal thinking or behavior. Inditlon, the FDA has required a REMS that may adintét access to the drug, reduce our
revenues and/or increase our costs. The FDA mayfynib@ Qsymia REMS in the future to be more oslesstrictive.

Even if we maintain FDA approval, or re@a marketing authorization from the European Casnion, and other regulatory approval:
we or others identify adverse side effects aftgr@frour products are on the market, or if manuféng problems occur, regulatory approval or
EU marketing authorization may be varied, suspemdetdthdrawn and reformulation of our productsdigidnal clinical trials, changes in
labeling and additional marketing applications rbayrequired, any of which could harm our business@use our stock price to decline.

We and our contract manufacturers are subject tgsificant regulation with respect to manufacturingf our products.

All of those involved in the preparationatherapeutic drug for clinical trials or commatdale, including our existing supply contract
manufacturers, and clinical trial investigatorg aubject to extensive regulation. Componentsfisfished drug product approved for
commercial sale or used in late-stage clinicalgnaust be manufactured in accordance with cui@aad Manufacturing Practices, or cGMP.
These regulations govern quality control of the afacturing processes and documentation policiepamcedures, and the implementation
operation of quality systems to control and assueequality of investigational products and produapproved for sale. Our facilities and
quality systems and the facilities and quality eyst of our third-party contractors must be inspkobdeitinely for compliance. If any such
inspection or audit identifies a failure to complith applicable regulations or if a violation ofrquroduct specifications or applicable
regulation occurs independent of such an inspeatiiaudit, we or the FDA may require remedial measthat may be costly and/or time
consuming for us or a third party to implement #mat may include the issuance of a warning letesnporary or permanent suspension of a
clinical trial or commercial sales, recalls, mankdthdrawals, seizures, or the temporary or permaoksure of a facility. Any such remedial
measures would be imposed upon us or third pastigsswhom we contract until satisfactory cGMP corapte is achieved. The FDA could
also impose civil penalties. We must also complghwimilar regulatory requirements of foreign regaty agencies.

We obtain the necessary raw materials angponents for the manufacture of Qsymia and STENRRAvell as certain services, such as
analytical testing packaging and labeling, fromndtparties. In particular, we rely on Catalentwp@y Qsymia capsules and Packaging
Coordinators, Inc., or PCI, for Qsymia packaginy®es. We and these suppliers and service pravidier required to follow cGMP
requirements and are subject to routine and unarmaalinspections by the FDA and by state and fareggulatory agencies for compliance
with cGMP requirements and other applicable regahat Upon inspection of these facilities, the FBforeign regulatory agencies may find
the
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manufacturing process or facilities are not in chamze with cGMP requirements and other regulati®ecause manufacturing processes are
highly complex and are subject to a lengthy reguaapproval process, alternative qualified supphy not be available on a timely basis or a
all.

Difficulties, problems or delays in our sliprs and service providers' manufacturing angblupf raw materials, components and serv
could delay our clinical trials, increase our cpdesmage our reputation and cause us to lose revammarket share if we are unable to timely
meet market demands.

If we fail to comply with our reporting and paymeuabligations under the Medicaid Drug Rebate programother governmental pricing
programs, we could be subject to additional reimbement requirements, penalties, sanctions and finekich could have a material advet
effect on our business, financial condition, ressalbf operations and growth prospects.

We participate in the Medicaid Drug Rehategram, established by the Omnibus Budget Redatioih Act of 1990 and amended by the
Veterans Health Care Act of 1992 as well as sulm®dagislation. Under the Medicaid Drug Rebategpam, we are required to pay a rebate
to each state Medicaid program for our coveredatigpt drugs that are dispensed to Medicaid beaeiis and paid for by a state Medicaid
program as a condition of having federal funds ferade available to the states for our drugs uhtglicaid and Medicare Part B. Those
rebates are based on pricing data reported by asnoonthly and quarterly basis to CMS, the fedagaincy that administers the Medicaid D
Rebate program. These data include the averagefataumer price and, in the case of innovator pregiutie best price for each drug.

The Affordable Care Act made significanaobes to the Medicaid Drug Rebate program. Effedtharch 23, 2010, rebate liability
expanded from fee-for-service Medicaid utilizatiorinclude the utilization of Medicaid managed carganizations as well. With regard to the
amount of the rebates owed, the Affordable Careidaeased the minimum Medicaid rebate from 15.6%3.1% of the average manufactt
price for most innovator products and from 11% 3&clfor non-innovator products; changed the calauiadf the rebate for certain innovator
products that qualify as line extensions of exgtinugs; and capped the total rebate amount faviior drugs at 100% of the average
manufacturer price. In addition, the Affordable €&t and subsequent legislation changed the defindf average manufacturer price.
Finally, the Affordable Care Act requires pharmaaml manufacturers of branded prescription drugsay a branded prescription drug fee to
the federal government beginning in 2011. Eachviddal pharmaceutical manufacturer pays a prorshede of the branded prescription drug
fee of $3.0 billion in 2014 (and set to increasemsuing years), based on the dollar value ofraadied prescription drug sales to certain fec
programs identified in the law.

In 2012, CMS issued proposed regulatiorimfiement the changes to the Medicaid Drug Repaigram under the Affordable Care Act
but has not yet issued final regulations. CMS isently expected to release the final regulation80d14. Moreover, in the future, Congress
could enact legislation that further increases Maidi drug rebates or other costs and charges assdevith participating in the Medicaid Dr
Rebate program. The issuance of regulations anerage expansion by various governmental agendetingto the Medicaid Drug Rebate
program has and will continue to increase our caststhe complexity of compliance, has been andbitime consuming, and could have a
material adverse effect on our results of operation

Federal law requires that any company phaticipates in the Medicaid Drug Rebate prograso gharticipate in the Public Health Servic
340B drug pricing discount program in order fordeal funds to be available for the manufacturetgsl under Medicaid and Medicare Part B.
The 340B pricing program requires participating ofanturers to agree to charge statutorily definmebeed entities no more than the 340B
"ceiling price" for the manufacturer's covered atignt drugs. These
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340B covered entities include a variety of commwhgalth clinics and other entities that receivaltimeservices grants from the Public Health
Service, as well as hospitals that serve a disptigpate share of low-income patients. The 340Brmpprice is calculated using a statutory
formula, which is based on the average manufacpriee and rebate amount for the covered outpatirrg as calculated under the Medicaid
Drug Rebate program. Changes to the definitiorvefage manufacturer price and the Medicaid relatuat under the Affordable Care Act
and CMS's issuance of final regulations implementirose changes also could affect our 340B cepince calculations and negatively impact
our results of operations.

The Affordable Care Act expanded the 34@®jpam to include additional entity types: certige-standing cancer hospitals, critical
access hospitals, rural referral centers and swi@nity hospitals, each as defined by the Affolel@tare Act. The Affordable Care Act also
obligates the Secretary of the U.S. Departmente#lth and Human Services, or HHS, to create reégaktnd processes to improve the
integrity of the 340B program and to update thesagrent that manufacturers must sign to particijpetiee 340B program to obligate a
manufacturer to offer the 340B price to coveredtiestif the manufacturer makes the drug availableny other purchaser at any price and to
report to the government the ceiling prices foditsgs. The Health Resources and Services Admatiistr, or HRSA, is expected to issue a
comprehensive proposed regulation in 2014 thatagifiress many aspects of the 340B program. Whéenetalation is finalized, it could
affect our obligations under the 340B program irysvae cannot anticipate. In addition, legislatioaynbbe introduced that, if passed, would
further expand the 340B program to additional cedentities or would require participating manufiaets to agree to provide 340B discoul
pricing on drugs used in the inpatient setting.

Pricing and rebate calculations vary ampirmglucts and programs. The calculations are comgiebare often subject to interpretation by
us, governmental or regulatory agencies and thesothe Medicaid rebate amount is computed eaealnteubased on our submission to CMS
of our current average manufacturer prices andgrests for the quarter. If we become aware thateporting for a prior quarter was
incorrect, or has changed as a result of recalounlatf the pricing data, we are obligated to resitittne corrected data for a period not to exc
12 quarters from the quarter in which the dataioaily were due. Such restatements and recalcuakaiitcrease our costs for complying with
the laws and regulations governing the MedicaidgCReébate program. Any corrections to our rebateutations could result in an overage or
underage in our rebate liability for past quartdepending on the nature of the correction. Pecalculations also may affect the ceiling price
at which we are required to offer our productsddain covered entities, such as safety-net progjdmder the 340B drug discount program.

We are liable for errors associated withsubmission of pricing data. In addition to retrtiee rebates and the potential for 340B prog
refunds, if we are found to have knowingly subndittalse average manufacturer price or best prigrimation to the government, we may be
liable for civil monetary penalties in the amouh$&00,000 per item of false information. Our faduo submit monthly/quarterly average
manufacturer price and best price data on a tifna$js could result in a civil monetary penalty #0800 per day for each day the information
is late beyond the due date. Such failure alsodcbelgrounds for CMS to terminate our Medicaid dwrelgate agreement, pursuant to which we
participate in the Medicaid program. In the evératt ICMS terminates our rebate agreement, no fegayahents would be available under
Medicaid or Medicare Part B for our covered ougmattidrugs.

In September 2010, CMS and the Office efltfspector General indicated that they intendutgye more aggressively companies that fa
to report these data to the government in a timepner. Governmental agencies may also make changesgram interpretations,
requirements or conditions of participation, sorhesbich may have implications for amounts previgusstimated or
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paid. We cannot assure you that our submissionsatibe found by CMS to be incomplete or incorrect

Federal law requires that, for a companlyaeligible to have its products paid for withdeal funds under the Medicaid and Medicare
Part B programs as well as to be purchased byicdetderal agencies and certain federal granteaksa must participate in the Department of
Veterans Affairs, or VA, Federal Supply Schedulel-8S, pricing program. To participate, we are ineglto enter into an FSS contract with
the VA, under which we must make our innovator '&@d drugs" available to the "Big Four" federalragies—the VA, the Department of
Defense, or DoD, the Public Health Service, anddbast Guard—at pricing that is capped pursuaatdiatutory federal ceiling price, or FCP,
formula set forth in Section 603 of the VeteransltteCare Act of 1992, or VHCA. The FCP is basedareighted average wholesaler price
known as the "non-federal average manufactureeprar Non-FAMP, which manufacturers are requi@deiport on a quarterly and annual
basis to the VA. If a company misstates Non-FAMPBE®Ps it must restate these figures. Pursuahiet&¢’ HCA, knowingly providing false
information in connection with a Non-FAMP filing m&ubject a manufacturer to penalties of $100,00@#ch item of false information.

FSS contracts are federal procurement actstithat include standard government terms anditboms, separate pricing for each product,
and extensive disclosure and certification requasts. All items on FSS contracts are subject tadard FSS contract clause that requires
FSS contract price reductions under certain cir¢cant®s where pricing is reduced to an agreed 'ttrgadustomer.” Further, in addition to the
"Big Four" agencies, all other federal agencies sorde non-federal entities are authorized to ade8Sscontracts. FSS contractors are
permitted to charge FSS purchasers other tharBigeFbur" agencies "negotiated pricing" for covededgs that is not capped by the FCP;
instead, such pricing is negotiated based on a atanddisclosure of the contractor's commercial $trfavored customer” pricing. We offer
one single FCP-based FSS contract price to allgtB&hasers for all products.

In addition, pursuant to regulations issbhgdhe DoD TRICARE Management Activity, or TMA, wdDefense Health Agency, or DHA,
implement Section 703 of the National Defense Ari#tation Act for Fiscal Year 2008, each of our c@eedrugs is listed on a Section 703
Agreement with TMA under which we have agreed tp gdoates on covered drug prescriptions dispers@®RtCARE beneficiaries.
Companies are required to list their innovator pigid on Section 703 Agreements in order for theeduycts to be eligible for DoD formulary
inclusion. The formula for determining the rebatestablished in the regulations and our Secti@Atleement and is based on the differenct
between the Annual Non-FAMP and the FCP (as destr@pove, these price points are required to meileddd by us under the VHCA).

If we overcharge the government in conmectvith our FSS contract or Section 703 Agreemehgther due to a misstated FCP or
otherwise, we are required to refund the differetocthe government. Failure to make necessaryatisoks and/or to identify contract
overcharges can result in allegations against deruhe False Claims Act and other laws and reiguisit Unexpected refunds to the
government, and responding to a government inwe#big or enforcement action, would be expensivetamd consuming, and could have a
material adverse effect on our business, finargabition, results of operations and growth protpec
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Changes in reimbursement procedures by governmerd ather third-party payors, including changes irealthcare law and implementing
regulations, may limit our ability to market and Beur approved drugs, or any future drugs, if appved, may limit our product revenues
and delay profitability, and may impact our busires ways that we cannot currently predict. Thedenges could have a material adverse
effect on our business and financial condition.

In the U.S. and abroad, sales of pharmaadtrugs are dependent, in part, on the avaitglif reimbursement to the consumer from
third-party payors, such as government and privesigrance plans. Third-party payors are increagiobgallenging the prices charged for
medical products and services. Some third-partpphgnefit packages restrict reimbursement, cheogeays to patients, or do not provide
coverage for specific drugs or drug classes.

In addition, certain healthcare provides moving towards a managed care system in which groviders contract to provide
comprehensive healthcare services, including pipgsan drugs, for a fixed cost per person. We arehle to predict the reimbursement polic
employed by third-party healthcare payors.

Payors also are increasingly considering metrics as the basis for reimbursement rates) as@verage sales price, average
manufacturer price and Actual Acquisition Cost. Biésting data for reimbursement based on thesdasés relatively limited, although
certain states have begun to survey acquisitiondada for the purpose of setting Medicaid reimborent rates. CMS, the federal agency that
administers the Medicare and Medicaid Drug Rebedgrnam, has made draft National Average Drug Adtjois Cost, or NADAC, and draft
National Average Retail Price, or NARP, data puplavailable on at least a monthly basis. In JW§2 CMS suspended the publicatior
draft NARP data, pending funding decisions. In Naber 2013, CMS moved to publishing final rathemtdaaft NADAC data and has since
made updated NADAC data publicly available on aklyebasis. Therefore, it may be difficult to projéle impact of these evolving
reimbursement mechanics on the willingness of majmcover our products.

The healthcare industry in the U.S. aneathis undergoing fundamental changes that areetht of political, economic and regulatory
influences. The levels of revenue and profitabiifypharmaceutical companies may be affected bgdm¢inuing efforts of governmental and
third-party payors to contain or reduce healthcare ¢hstsigh various means. Reforms that have been aydom considered include mands
basic healthcare benefits, controls on healthgagading through limitations on the increase in gevhealth insurance premiums and the type
of drugs eligible for reimbursement and Medicard kredicaid spending, the creation of large insuegmerchasing groups, and fundamental
changes to the healthcare delivery system. Thegmpals include measures that would limit or pribfiayments for some medical treatments
or subject the pricing of drugs to government carand regulations changing the rebates we araregito provide. These changes could
impact our ability to maximize revenues in the fedlenarketplace.

In March 2010, the President signed théeRBProtection and Affordable Care Act, as amenuethe Health Care and Education
Reconciliation Act of 2010, together the Affordaklare Act. The Affordable Care Act substantiallaebed the way healthcare is financed by
both governmental and private insurers, and coalefa material adverse effect on our future busjresh flows, financial condition and
results of operations, including by operation & fbllowing provisions:

. Effective March 23, 2010, rebate liability expad from fee-for-service Medicaid utilization tainde the utilization of
Medicaid managed care organizations as well. Txpsueded eligibility affects rebate liability forahutilization.

. With regard to the amount of the rebates owedAfferdable Care Act increased the minimum Medicatdate from 15.1% to

23.1% of the average manufacturer price for mastwator products and from 11% to 13% for non-innoraroducts; changed
the calculation of
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the rebate for certain innovator products thatifak line extensions of existing drugs; and capie total rebate amount for
innovator drugs at 100% of the average manufacpuiee.

. Effective January 1, 2011, pharmaceutical compamigst provide a 50% discount on branded prescriftioigs dispensed to
beneficiaries within the Medicare Part D coveragp gr "donut hole," which is a coverage gap thaterly exists in the
Medicare Part D prescription drug program. We auttyedo not anticipate coverage under Medicare Batiut this could
change in the future.

. Effective January 1, 2011, the Affordable Care #stcjuires pharmaceutical manufacturers of brandescpption drugs to pay a
branded prescription drug fee to the federal gawemt. Each individual pharmaceutical manufactuestspa prorated share of
the branded prescription drug fee of $3.0 billior2D14, (and set to increase in ensuing yearspas¢he dollar value of its
branded prescription drug sales to certain fedmajrams identified in the law.

. Some states have elected to expand their Mebpragrams by raising the income limit to 133%t federal poverty level. For
each state that does not choose to expand its Kiddicogram, there may be fewer insured patiengsadly which could impact
our sales, business and financial condition. Weeexany Medicaid expansion to impact the numbexdoiits in Medicaid more
than children because many states have alreadiyesetligibility criteria for children at or abowhe level designated in the
Affordable Care Act. An increase in the proportafrpatients who receive our drugs and who are am/by Medicaid could
adversely affect our net sales.

Many of the Affordable Care Act's most sigant reforms do not take effect until 2014. 612, CMS issued proposed regulations to
implement the changes to the Medicaid Drug Rebatgram under the Affordable Care Act but has notissued final regulations. CMS is
currently expected to release the final regulatiar2014. At this time, we cannot predict the folpact of the Affordable Care Act, or the
timing and impact of any future rules or regulasigmmomulgated to implement the Affordable Care Act.

The Affordable Care Act also expanded thblie Health Service's 340B drug pricing discourtdgram. The 340B pricing program
requires participating manufacturers to agree togd statutorily defined covered entities no mbemntthe 340B "ceiling price" for the
manufacturer's covered outpatient drugs. The A#iblel Care Act expanded the 340B program to incaditbtional types of covered entities:
certain free-standing cancer hospitals, criticakas hospitals, rural referral centers and solenuamity hospitals, each as defined by the
Affordable Care Act. The Affordable Care Act alduligates the Secretary of the Department of Healith Human Services to create
regulations and processes to improve the integfithe 340B program and to ensure the agreementrthaufacturers must sign to participate
in the 340B program obligates a manufacturer terdfie 340B price to covered entities if the maotufieer makes the drug available to any
other purchaser at any price and to report to tveigment the ceiling prices for its drugs. The I[HeResources and Services Administratic
expected to issue a comprehensive proposed regulat014 that will address many aspects of tt@B3drogram. When that regulation is
finalized, it could affect our obligations undeetB40B program in ways we cannot anticipate. Iritemd legislation may be introduced that, if
passed, would further expand the 340B program diitiadal covered entities or would require partatipg manufacturers to agree to provide
340B discounted pricing on drugs used in the igpatsetting.

There can be no assurance that futuretiosa#t legislation or other changes in the admatisin or interpretation of government
healthcare or third-party reimbursement prograniisnet have a material adverse effect on us. Heatthreform is also under consideration in
other countries where we intend to market Qsymia.
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We expect to experience pricing and reiraboment pressures in connection with the sale oM@sy\STENDRA and our investigational
drug candidates, if approved, due to the trend tdwsanaged healthcare, the increasing influendéealkh maintenance organizations and
additional legislative proposals. In addition, wayntonfront limitations in insurance coverage fay@ia, STENDRA and our investigational
drug candidates. For example, the Medicare progyamerally does not provide coverage for drugs tséebat erectile dysfunction or drugs
used to treat obesity. Similarly, other insurerymetermine that such products are not coveredruhdé programs. If we fail to successfully
secure and maintain reimbursement coverage foaporoved drugs and investigational drug candidat@se significantly delayed in doing
we will have difficulty achieving market acceptarafeour approved drugs and investigational drugda#ates and our business will be harmed
Congress has enacted healthcare reform and mayfarther reform, which could adversely affect fftearmaceutical industry as a whole, and
therefore could have a material adverse effectusrbasiness.

Both of the active pharmaceutical ingretién Qsymia, phentermine and topiramate, are abigilas generics and do not have a REMS
requirement. The exact doses of the active ingnesli@ Qsymia are different than those currentlgilable for the generic components. State
pharmacy laws prohibit pharmacists from substitutinugs with differing doses and formulations. Baéety and efficacy of Qsymia is
dependent on the titration, dosing and formulatwimich we believe could not be easily duplicatéat iall, with the use of generic substitutes.
However, there can be no assurance that we wableto provide for optimal reimbursement of Qsyasaa treatment for obesity or, if
approved, for any other indication, from third-yaoyors or the U.S. government. Furthermore, tharebe no assurance that healthcare
providers would not actively seek to provide pasemith generic versions of the active ingredient®symia in order to treat obesity at a
potential lower cost and outside of the REMS rezjaients.

An increasing number of EU Member Stateb @ther foreign countries use prices for medicprakducts established in other countries as
"reference prices" to help determine the pricenefgroduct in their own territory. Consequentlgloavnward trend in prices of medicinal
products in some countries could contribute to Isimdownward trends elsewhere. In addition, theoimg budgetary difficulties faced by a
number of EU Member States, including Greece armn$pave led and may continue to lead to substlagiélays in payment and payment
partially with government bonds rather than casiniedicinal products, which could negatively impaot revenues and profitability.
Moreover, in order to obtain reimbursement of owdininal products in some countries, including sdhkeMember States, we may be
required to conduct clinical trials that compare tiost effectiveness of our products to other atséel therapies. There can be no assurance th
our medicinal products will obtain favorable reimg&ement status in any country.

Sethacks and consolidation in the pharmaceuticaldaiotechnology industries, and our, or our collataiors', inability to obtain thirc-party
coverage and adequate reimbursement, could makdnmimg more difficult and diminish our revenues.

Setbacks in the pharmaceutical and biotalclgy industries, such as those caused by safetyecos relating to high-profile drugs like
Avandia®, Vioxx® and Celebrex®, or investigatiomilig candidates, as well as competition from geranigs, litigation, and industry
consolidation, may have an adverse effect on usefample, pharmaceutical companies may be lesisgvtb enter into new collaborations or
continue existing collaborations if they are intgrg a new operation as a result of a merger quiaition or if their therapeutic areas of focus
change following a merger. Moreover, our and oulaborators' ability to commercialize any of oupapved drugs or future investigational
drug candidates will depend in part on governmegtilation and the availability of coverage and adég reimbursement from third-party
payors, including private health insurers and gorent payors, such as the Medicaid and Medicargranes, increases in government-run,
single-payor health insurance
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plans and compulsory licenses of drugs. Governmedtthird-party payors are increasingly attemptigontain healthcare costs by limiting
coverage and reimbursement levels for new druggerGihe continuing discussion regarding the cos$iealithcare, managed care, universal
healthcare coverage and other healthcare issuesanmt predict with certainty what additional hleedre initiatives, if any, will be
implemented or the effect any future legislatiomegulation will have on our business. These edforay limit our commercial opportunities
reducing the amount a potential collaborator igimglto pay to license our programs or investigagiodrug candidates in the future due to a
reduction in the potential revenues from drug sae®ption of legislation and regulations couldilipricing approvals for, and reimbursement
of, drugs. A government or thinglarty payor decision not to approve pricing forpoovide adequate coverage and reimbursementsiofirags
could limit market acceptance of these drugs.

Our business and operations would suffer in the avef system failures.

Despite the implementation of security nuees, our internal computer systems and those rfantract sales organization, or CSO,
CROs, safety monitoring company and other contra@ad consultants are vulnerable to damage franpater viruses, unauthorized access,
natural disasters, accidents, terrorism, war aledeenmunication and electrical failures. While vaé not experienced any such system
failure, accident or security breach to date, drsan event were to occur and cause interruptioosii operations, it could result in a material
disruption of our investigational drug candidateelepment programs and drug manufacturing operatibar example, the loss of clinical trial
data from completed or ongoing clinical trials éarr investigational drug candidates could resuttétays in our regulatory approval efforts
with the FDA, the European Commission, or the campeauthorities of the EU Member States, and Sigaritly increase our costs to recover
or reproduce the data. To the extent that any plinu or security breach was to result in a lossradlamage to our data or applications, or
inappropriate disclosure of confidential or progaig information, we could incur liability and tifierther development of our investigational
drug candidates, or commercialization of our appdogirugs, could be delayed. If we are unable tore®ur information systems in the event
of a systems failure, our communications, dailyrafiens and the ability to develop our investigatibdrug candidates and approved drug
commercialization efforts would be severely affecte

Natural disasters or resource shortages could disrour investigational drug candidate developmemtdbapproved drug commercializatic
efforts and adversely affect results.

Our ongoing or planned clinical trials aamproved drug commercialization efforts could blagled or disrupted indefinitely upon the
occurrence of a natural disaster. For example,ieame Sandy in October 2012, hindered our Qsymés forts. In 2005, our clinical trials in
the New Orleans area were interrupted by Hurridéateina. In addition, our offices are located ie than Francisco Bay Area near known
earthquake fault zones and are therefore vulnetalilamage from earthquakes. In October 1989, ameajthquake in our area caused
significant property damage and a number of fagslitOur current supplier of STENDRA is located@&pan near known earthquake fault z
and is vulnerable to damage from earthquakes amasis. We are also vulnerable to damage from alisasters, such as power loss, fire,
floods and similar events. If a significant disastecurs, our ability to continue our operationsldde seriously impaired and we may not h
adequate insurance to cover any resulting losseg sfgnificant unrecoverable losses could serioimlyair our operations and financial
condition.
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Risks Relating to our Intellectual Property
Obtaining intellectual property rights is a completocess, and we may be unable to adequately ptatecproprietary technologies.

We hold various patents and patent apjdinatin the U.S. and abroad targeting obesity aarbidities related to obesity, including sleep
apnea and diabetes, and sexual health, amongiotheations. The procedures for obtaining a paitethie U.S. and in most foreign countries
are complex. These procedures require an analf/tie scientific technology related to the inventend many sophisticated legal issues.
Consequently, the process for having our pendingnpapplications issue as patents will be difficcdmplex and time consuming. We do not
know when, or if, we will obtain additional paterfits our technologies, or if the scope of the pet@itained will be sufficient to protect our
investigational drug candidates or products, ocdiesidered sufficient by parties reviewing our pagositions pursuant to a potential licensing
or financing transaction.

In addition, we cannot make assurances hew much protection, if any, will be provided twyr issued patents. Our existing patents anc
any future patents we obtain may not be sufficiebtbad to prevent others from practicing our tedbgies or from developing competing
products. Others may independently develop sinoilalternative technologies or design around otengad technologies or products. These
companies would then be able to develop, manufaetnd sell products that compete directly withaducts. In that case, our revenues anc
operating results could decline.

Other entities may also challenge the Wglior enforceability of our patents and patentleggpions in litigation or administrative
proceedings. The sponsor of a generic applicatekiag to rely on one of our approved drug prodastthe reference listed drug must make
one of several certifications regarding each ligtatknt. A "Paragraph 111" certification is the gigor's statement that it will wait for the patent
to expire before obtaining approval for its product'Paragraph IV" certification is a challengethe patent; it is an assertion that the patent
does not block approval of the later product, eitiecause the patent is invalid or unenforceableeoause the patent, even if valid, is not
infringed by the new product. Once the FDA accémtdiling a generic application containing a Paeggh IV certification, the applicant must
within 20 days provide notice to the referencestistirug, or RLD, NDA holder and patent owner thatapplication with patent challenge has
been submitted, and provide the factual and legsikkfor the applicant's assertion that the pasenvalid or not infringed. If the NDA holder
or patent owner file suit against the generic agpit for patent infringement within 45 days of ligtey the Paragraph IV notice, the FDA is
prohibited from approving the generic applicationd period of 30 months from the date of recefgihe notice. If the RLD has new chemical
entity exclusivity and the notice is given and $iléid during the fifth year of exclusivity, the 3@onth stay does not begin until five years aftel
the RLD approval. The FDA may approve the propgeeduct before the expiration of the 30-month staycourt finds the patent invalid or
not infringed or if the court shortens the peri@téuse the parties have failed to cooperate indétkpg the litigation. If a competitor or a
generic pharmaceutical provider successfully chghs our patents, the protection provided by tpasents could be reduced or eliminated
our ability to commercialize any approved drugs lddae at risk. In addition, if a competitor or genananufacturer were to receive approval
to sell a generic or follow-on version of one of puoducts, our approved product would become stilbjeincreased competition and our
revenues for that product would be adversely adfibct

On September 16, 2011, the Leahy-Smith Agadnvents Act, or the Leahy-Smith Act, was sigimgd law. The Leahy-Smith Act
includes a number of significant changes to U.&mdaw. These changes include provisions thacathe way patent applications will be
prosecuted and may also affect patent litigatidre U.S. Patent Office has developed regulationgancedures to govern administration of
Leahy-Smith Act, and many of the substantive chariggatent law associated with the Leahy-Smithhsste only recently become effective.
Accordingly, it is too early to tell what,
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if any, impact the Leahy-Smith Act will have on thygeration of our business. However, the Leahy-$wdt and its implementation could
increase the uncertainties and costs surroundagrsecution of our patent applications and tiereement or defense of our issued patents
all of which could have a material adverse effetbar business and financial condition.

We also may rely on trade secrets and athpatented confidential information to protect mehnology, especially where we do not
believe patent protection is appropriate or obtaimaHowever, trade secrets are difficult to proté#ée seek to protect our trade secrets and
other confidential information by entering into fidentiality agreements with employees, collaborgteendors (including CROs and our
CSO0), consultants and, at times, with potentiagégtors. Nevertheless, employees, collaboratorglorenconsultants or potential investors r
still disclose or misuse our trade secrets andrathefidential information, and we may not be aoleneaningfully protect our trade secrets. In
addition, others may independently develop subisiénequivalent information or techniques or otluese gain access to our trade secrets.
Disclosure or misuse of our confidential informatiwould harm our competitive position and couldssaour revenues and operating results t
decline.

If we believe that others have infringedrsappropriated our proprietary rights, we maychieinstitute legal action to protect our
intellectual property rights. Such legal action nb@yexpensive, and we may not be able to affor@¢dlsés of enforcing or defending our
intellectual property rights against others.

We may be sued for infringing the intellectual prepty rights of others, which could be costly andstat in delays or termination of our
future research, development, manufacturing and eslactivities

Our commercial success also depends, inygaon our ability to develop future investigarug candidates, market and sell approvec
drugs and conduct our other research, developnment@mmercialization activities without infringirog misappropriating the patents and o
proprietary rights of others. There are many patantl patent applications owned by others thatdoglrelevant to our business. For example
there are numerous U.S. and foreign issued pagentpending patent applications owned by othettsattearelated to the therapeutic areas in
which we have approved drugs or future investigatia@rug candidates as well as the therapeutietatg which these drugs and candidates
are directed. There are also numerous issued paadtpatent applications covering chemical com@sum synthetic processes that may be
necessary or useful to use in our research, dewelof) manufacturing or commercialization activitiBecause patent applications can take
many years to issue, there may be currently perapgjcations, unknown to us, which may later resuissued patents that our approved
drugs, future investigational drug candidates ohmelogies may infringe. There also may be exispiagents, of which we are not aware, that
our approved drugs, investigational drug candidatdschnologies may infringe. Further, it is nbtays clear to industry participants,
including us, which patents cover various typeprofducts or methods. The coverage of patents jesiio interpretation by the courts, and
interpretation is not always uniform. We cannouasgou that others holding any of these patenpatent applications will not assert
infringement claims against us for damages or seekjoin our activities. If we are sued for paterfitingement, we would need to demonst
that our products or methods do not infringe themaclaims of the relevant patent and/or thatpdent claims are invalid or unenforceable,
and we may not be able to do this.

There can be no assurance that approveys @nfuture investigational drug candidates doamnatill not infringe on the patents or
proprietary rights of others. In addition, thirdrfgas may already own or may obtain patents irftlre and claim that use of our technologies
infringes these patents.

If a person or entity files a legal actmmadministrative action against us, or our colfabars, claiming that our drug discovery,
development, manufacturing or commercializationvé@s infringe a

61




Table of Contents

patent owned by the person or entity, we couldriscibstantial costs and diversion of the time atehtion of management and technical
personnel in defending ourselves against any slaifmg. Furthermore, parties making claims agaissnay be able to obtain injunctive or
other equitable relief that could effectively bloaltr ability to further develop, commercialize as@dl any current or future approved drugs,
such claims could result in the award of substadtaages against us. In the event of a succedaiut of infringement against us, we may be
required to pay damages and obtain one or mones@efrom third parties. We may not be able toinliteese licenses at a reasonable cost
all. In that case, we could encounter delays impebintroductions while we attempt to develop ralétive investigational drug candidates o
required to cease commercializing any affectedecuror future approved drugs and our operatinglteswuld be harmed.

Furthermore, because of the substantiabatnaf pre-trial document and witness discoveryunegl in connection with intellectual
property litigation, there is a risk that some aof confidential information could be compromiseddisclosure during this type of litigation. In
addition, during the course of this kind of litigat, there could be public announcements of theltesf hearings, motions or other interim
proceedings or developments. If securities anatysisvestors perceive these results to be negatigeuld have a substantial adverse effec
the trading price of our common stock.

We may face additional competition outside of theéSUas a result of a lack of patent coverage in sotarritories and differences in patent
prosecution and enforcement laws in foreign courgsi.

Filing, prosecuting, defending and enfoggiatents on all of our drug discovery technologied all of our approved drugs and potential
investigational drug candidates throughout the evarbuld be prohibitively expensive. While we hailed patent applications in many
countries outside the U.S., and have obtained smatent coverage for approved drugs in certain §oreountries, we do not currently have
widespread patent protection for these drugs caitéid U.S. and have no protection in many foreigisdictions. Competitors may use our
technologies to develop their own drugs in juritidits where we have not obtained patent proteclibese drugs may compete with our
approved drugs or future investigational drug cdatiis and may not be covered by any of our pataimi€ or other intellectual property rigt

Even if international patent applicatiottsnuately issue or receive approval, it is likehat the scope of protection provided by such
patents will be different from, and possibly lelsart, the scope provided by our corresponding Latnts. The success of our international
market opportunity is dependent upon the enforceémmigpatent rights in various other countries. Antaer of countries in which we have filed
or intend to file patent applications have a higmmirweak enforcement and/or compulsory licensihgpillectual property rights. Moreover,
the legal systems of certain countries, particylegrtain developing countries, do not favor thgragsive enforcement of patents and other
intellectual property protection, particularly tleo®lating to biotechnology and/or pharmaceuticaléch make it difficult for us to stop the
infringement of our patents. Even if we have paésgued in these jurisdictions, there can be soraace that our patent rights will be
sufficient to prevent generic competition or unautred use.

Attempting to enforce our patent right$areign jurisdictions could result in substantiaktand divert our efforts and attention from o
aspects of our business.
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Risks Relating to our Financial Position and Needdr Financing

We may require additional capital for our future @pating plans, and we may not be able to secureréguisite additional funding on
acceptable terms, or at all, which would force wsdelay, reduce or eliminate commercialization et

We expect that our existing capital researcombined with future anticipated cash flows Wdlsufficient to support our operating
activities at least through 2014. However, we apdite that we will be required to obtain additiofimhncing to fund our commercialization
efforts, additional clinical studies for approvewgucts and the development of our research anela@went pipeline in future periods. Our
future capital requirements will depend upon nurasriactors, including:

. our ability to expand the use of Qsymia throtayigeted patient and physician education;

. our ability to find the right partner for expand@dymia commercial promotion to a broader primamg gdysician audience ol
timely basis;

. our ability to obtain marketing authorization by thuropean Commission for Qsiva in the EU throughdentralized procedur

. our ability to manage costs;

. the substantial cost to expand into certifigditgpharmacy locations and the cost required tmtaan the REMS program for
Qsymia;

. the cost, timing and outcome of the post-approlmical studies the FDA has required us to perfasmpart of the approval for

STENDRA and Qsymia;

. our ability, along with our collaboration partnets,successfully commercialize STENDRA in the UGanada, the EU,
Australia, New Zealand, Africa, the Middle EastrRey, and the CIS, including Russia;

. our ability to successfully commercialize STEN®R other territories under our license with MTROwhich we do not have a
commercial collaboration;

. the progress and costs of our research and develdpnograms;

. the scope, timing, costs and results of pre-clinaanical and retrospective observational studied trials;
. the cost of access to electronic records and dseatihat allow for retrospective observationalistsid

. patient recruitment and enrollment in future clalitrials;

. the costs involved in seeking regulatory approf@guture drug candidates;

. the costs involved in filing and pursuing patenplagations, defending and enforcing patent claims;

. the establishment of collaborations, sublicensesstnategic alliances and the related costs, iofudhilestone payments;
. the cost of manufacturing and commercializa#iotivities and arrangements;

. the level of resources devoted to our futuresahd marketing capabilities;

. the cost, timing and outcome of litigation, ifya

. the impact of healthcare reform, if any, impobgdhe federal government; and

. the activities of competitors.
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Future capital requirements will also dapen the extent to which we acquire or invest iditohal complementary businesses, products
and technologies. We currently have no commitmentgreements relating to any of these types ob#retions.

To obtain additional capital when needed will evaluate alternative financing sources, iidahg, but not limited to, the issuance of
equity or debt securities, corporate alliancesitjgentures and licensing agreements. Howevere tten be no assurance that funding will be
available on favorable terms, if at all. We aretaarally evaluating our existing portfolio and weaynchoose to divest, sell or spin-off one or
more of our drugs and/or investigational drug cdatlis at any time. We cannot assure you that aigsdrill generate revenues sufficient to
enable us to earn a profit. If we are unable taiobadditional capital, management may be requwezkplore alternatives to reduce cash used
by operating activities, including the terminatimfvresearch and development efforts that may appdag promising to us, the sale of certain
assets and the reduction in overall operating itiesv If adequate funds are not available, we bmayequired to delay, reduce the scope of or
eliminate one or more of our development programsuo commercialization efforts.

Raising additional funds by issuing securities wilause dilution to existing stockholders and raigifunds through lending and licensin
arrangements may restrict our operations or requius to relinquish proprietary rights.

To the extent that we raise additional tdfliy issuing equity securities, our existing &twalders' ownership will be diluted. We have
financed our operations, and we expect to contindimance our operations, primarily by issuing iyjand debt securities. Moreover, any
issuances by us of equity securities may be atlmwbthe prevailing market price of our common ktand in any event may have a dilutive
impact on your ownership interest, which could estle market price of our common stock to declifeeraise additional capital, we may
choose to issue additional securities at any tintea any price.

On May 21, 2013, we closed an offering 220 million in 4.5% Convertible Senior Notes dday 1, 2020, which we refer to as the
Convertible Notes. On May 29, 2013, we closed oadditional $30.0 million of Convertible Notes upexercise of an option by the initial
purchasers of the Convertible Notes. Total netgeds from the Convertible Notes were approximé24/1.8 million. The Convertible Notes
are convertible into approximately 16,826,000 sha&feour common stock under certain circumstancies fp maturity at a conversion rate of
67.3038 shares per $1,000 principal amount of Caie Notes, which represents a conversion pricapproximately $14.858 per share,
subject to adjustment under certain conditions. Chevertible Notes are convertible at the optiothefholders at any time prior to the clos:
business on the business day immediately precédingmber 1, 2019, only under certain conditiongegtors in our common stock will be
diluted to the extent the Convertible Notes arevedted into shares of our common stock, rather beng settled in cash.

We may also raise additional capital thiotlte incurrence of debt, and the holders of amy de may issue would have rights superior tc
our stockholders' rights in the event we are notessful and are forced to seek the protectiorankiuptcy laws. In addition, debt financing
typically contains covenants that restrict opegatistivities. For example, on March 25, 2013, wierd into the Purchase and Sale Agreel
with BioPharma, which provides for the purchase debtlike instrument. Under the BioPharma Agreementpvay not (i) incur indebtedne
greater than a specified amount, (ii) pay a divilenother cash distribution on our capital stagiess we have cash and cash equivalents in
excess of a specified amount, (iii) amend or restat certificate of incorporation or bylaws unlsssh amendments or restatements do not
affect BioPharma's interests under the BioPharm@é&mgent, (iv) encumber the collateral, or (v) almancertain patent rights, in each case
without the consent of BioPharma. Any future démafcing we enter into may involve similar or moreerous covenants that restrict our
operations.
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If we raise additional capital through edlbration, licensing or other similar arrangemetsay be necessary to relinquish potentially
valuable rights to our drugs or future investigasibdrug candidates, potential products or proanetechnologies, or grant licenses on terms
that are not favorable to us. If adequate fundsiatavailable, our ability to achieve profitahylior to respond to competitive pressures would
be significantly limited and we may be requiredltday, significantly curtail or eliminate the commmielization of one or more of our approved
drugs or the development of one or more of ourrtutnvestigational drug candidates.

The investment of our cash balance and our availedfbr-sale securities are subject to risks that n@use losses and affect the liquidity of
these investments.

At December 31, 2013, we had $103.3 milllooash and cash equivalents and $240.0 millicavailable-for-sale securities. While at
December 31, 2013, our excess cash balances weséd in money market and U.S. Treasury secyriigsinvestment policy as approvec
our Board of Directors, also provides for investisan debt securities of U.S. government agenciegorate debt securities and asset-backe
securities. Our investment policy has the primamestment objectives of preservation of principidwever, there may be times when certain
of the securities in our portfolio will fall belotie credit ratings required in the policy. Althoutjle U.S. Congress was able to resolve the del
ceiling issue in time to avoid default, the majogdit rating agencies have expressed their ongmngern about the high levels of debt that th
U.S. government has taken on. Standard & Poor'suaraed that it had revised its outlook on the Iterga credit rating of the U.S. to negative,
which could affect the trading market for U.S. gowaent securities. These factors could impactithedity or valuation of our available-for-
sale securities, all of which were invested in U.&asury securities as of December 31, 2013 oKdtsecurities are downgraded or impaired
we would experience losses in the value of ourfplistwhich would have an adverse effect on ouultssof operations, liquidity and financial
condition. An investment in money market mutualdsiis not insured or guaranteed by the Federal Siefpsurance Corporation or any other
government agency. Although money market mutuad$useek to preserve the value of the investme$it ger share, it is possible to lose
money by investing in money market mutual funds.

Our involvement in securities-related class actiand shareholder litigation could divert our resougs and management's attention and
harm our business.

The stock markets have from time to timpegienced significant price and volume fluctuatitimet have affected the market prices for the
common stock of pharmaceutical companies. Thesadbmarket fluctuations may cause the market pficeocommon stock to decline. In-
past, securities-related class action litigatios dféen been brought against a company followidgdaine in the market price of its securities.
This risk is especially relevant for us becausédgionology and biopharmaceutical companies oft@emance significant stock price volatility
in connection with their investigational drug catate development programs, the review of markedppications by regulatory authorities
and the commercial launch of newly approved drUgs.are a defendant in federal and consolidated statreholder derivative lawsuits. Th
securities-related class action lawsuits genegdlgge that we and our officers misled the invegspablic regarding the safety and efficacy of
Qsymia and the prospects for the FDA's approvét®iQsymia NDA as a treatment for obesity. Se@sditelated class action litigation often is
expensive and diverts management's attention anfinauncial resources, which could adversely affaat business. For example, despite the
granting of the prior two motions to dismiss by thé&. District Court for the Northern District oblifornia in a putative class action lawsuit
captionedKovtun v. Vivus, Inc., et gl.Case No. 4:10-CV-04957-PJH, on October 26, 2ptEMtiff filed a Notice of Appeal to the U.S. Caur
of Appeals for the Ninth Circuit. Briefing of th@peal is complete, and the parties are awaitinglworwhether the Court of Appeals wishe
entertain oral argument.
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Additionally, certain of our officers anétettors are defendants in a shareholder derivédiwsuit captionedurberg v. Logan, et aJ.
Case No. CV-10-05271-PJH, pending in the same &deurt. In the plaintiff's Verified Amended Shaodder Derivative Complaint filed
June 3, 2011, the plaintiff largely restated thegaltions of thé&ovtunaction. The same individuals are also named defeada consolidated
shareholder derivative suits pending in the CatifaiSuperior Court, Santa Clara County under tipdi@aln re VIVUS, Inc. Derivative
Litigation, Master File No. 11 0 Cv188439. The allegationshim $tate court derivative suits are substantiathylar to the other lawsuits. We
are named as a nominal defendant in these actieitier of which seeks any recovery from the Corgp@he parties have agreed to stay the
derivative lawsuits pending the outcome of the appéthe securities class action.

Furthermore, on July 12, 2013, certainwfaurrent and former officers and directors weamad as defendants in a separate sharehold
derivative lawsuit filed in the California SuperiGourt, Santa Clara County and captioived). Gaines IRA, et al. v. Leland F. Wilson, kf a
Case N0.1-13-CV-249436. The lawsuit generally @&telgreaches of the fiduciary duty of care in cotioeavith the launch of Qsymia,
breaches of the duty of loyalty and insider tradizgsome defendants for selling Company stock whilortedly being aware that the Qsy
launch would be less successful than predictedcarmbrate waste. Again, we are named as a noméfahdant, and no recovery from the
Company is sought. As with the other shareholdigalion, we have certain indemnification obligasao the named defendants, including to
advance defense costs to the individuals. On Oc®be2013, the Company filed a demurrer seekirgtce the lawsuit dismissed in its
entirety for failure to make a pre-suit demand upanBoard of Directors or plead sufficient faasshow that such demand would have been
futile. Briefing on the demurrer is complete andl@argument is presently scheduled for March 14420

We have an accumulated deficit of $660.6 million @sDecember 31, 2013, and we may continue to insubstantial operating losses for t
future.

We have generated a cumulative net 1o§660.6 million for the period from our inceptiomdlngh December 31, 2013, and we antici|
losses in future years due to continued investimentir research and development programs. Theréeao assurance that we will be able to
achieve or maintain profitability or that we wikklsuccessful in the future.

Our ability to utilize our net operating loss carfgrwards and other tax attributes to offset fututaxable income may be limited.

As of December 31, 2013, we had approxim#&®45.1 million and $229.1 million of net operailoss, or NOL, carryforwards with
which to offset our future taxable income for ferl@nd state income tax reporting purposes, reispdctWe used $121.2 million federal and
$32.2 million state NOLs to offset our year endest@mber 31, 2007 federal and state taxable incafmeh included the $150.0 million in
gain recognized from our sale of Evamist®. Utiliaatof our net operating loss and tax credit camyfrds, or Tax Attributes, may be subject
to substantial annual limitations provided by thieinal Revenue Code and similar state provisionise extent certain ownership changes are
deemed to occur. Such an annual limitation cowdltén the expiration of the Tax Attributes befartdization. The Tax Attributes reflected
above have not been reduced by any limitationgh&aextent it is determined upon completion ofdhalysis that such limitations do apply,
will adjust the Tax Attributes accordingly. We faibe risk that our ability to use our Tax Attribsiteill be substantially restricted if we unde
an "ownership change" as defined in Section 3&®1.S. Internal Revenue Code, or Section 382ovmership change under Section 382
would occur if "5percent shareholders," within the meaning of Sac®2, collectively increased their ownership ia @ompany by more th
50 percentage points over a rolling three-yearogeiVe have not completed a recent study to as#esther any change of control has
occurred or whether there have been multiple cteon§eontrol
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since the Company's formation, due to the signitic@mplexity and cost associated with the studg.have completed studies in prior periods
and concluded no adjustments were required. If awe lexperienced a change of control at any timeesdur formation, our NOL
carryforwards and tax credits may not be availadréheir utilization could be subject to an annliraltation under Section 382. A full
valuation allowance has been provided against @ir Barryforwards, and if an adjustment is requited adjustment would be offset by an
adjustment to the valuation allowance. Accordinghgre would be no impact on the consolidated lu@aheet or statement of operations.

We may have exposure to additional tax liabilitigeat could negatively impact our income tax prowasi, net income, and cash flow.

We are subject to income taxes and oth@sti both the U.S. and the foreign jurisdictiong/hich we currently operate or have
historically operated. The determination of our Matide provision for income taxes and current aatedred tax assets and liabilities requires
judgment and estimation. In the ordinary coursewfbusiness, there are many transactions andlatms where the ultimate t:
determination is uncertain. We are subject to mguview and audit by U.S. tax authorities as waslbubject to the prospective and
retrospective effects of changing tax regulatiomd legislation. Although we believe our tax estiesadre reasonable, the ultimate tax outcom
may materially differ from the tax amounts record®dur consolidated financial statements and matenally affect our income tax provisi
net income, or cash flows in the period or perifmisvhich such determination and settlement is made

Risks Relating to an Investment in our Common Stock
Our stock price has been and may continue to beatitd.

The market price of our common stock hanbelatile and is likely to continue to be so. Tharket price of our common stock may
fluctuate due to factors including, but not limitied

. our ability to meet the expectations of invest@iated to the commercialization of Qsymia and STERXD

. our ability to find the right partner for expand®dymia commercial promotion to a broader primameg ghysician audience;

. our ability to obtain marketing authorization by thuropean Commission for Qsiva in the EU throdghdentralized procedur
. the costs, timing and outcome of post-approlmlaal studies which the FDA has required us tdqen as part of the approval

for Qsymia and STENDRA,

. the substantial cost to expand into certified tgharmacy locations and the cost required to raairthe REMS program for
Qsymia;
. results within the clinical trial programs for Qsigmand STENDRA or other results or decisions aiffecthe development of o

investigational drug candidates;

. announcements of technological innovations @ peducts by us or our competitors;

. approval of, or announcements of, other antisahpeompounds in development;

. publication of generic drug combination weighé$ data by outside individuals or companies;
. actual or anticipated fluctuations in our finehcesults;

. our ability to obtain needed financing;

. sales by insiders or major stockholders;
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. economic conditions in the U.S. and abroad;

. the volatility and liquidity of the financial martse

. comments by or changes in assessments of us ociai@stimates by security analysts;

. negative reports by the media or industry analgstsarious aspects of our products, our performamnceour future operations;
. adverse regulatory actions or decisions;

. any loss of key management;

. deviations in our operating results from théneates of securities analysts or other analyst cenis)

. discussions about us or our stock price by ithential and scientific press and in online investammunities;

. investment activities employed by short selt#rsur common stock;

. developments or disputes concerning patentshar @roprietary rights;

. reports of prescription data by us or from indepemdhird parties for our products;

. licensing, product, patent or securities litigatiand

. public concern as to the safety and efficacy ofdrugs or future investigational drug candidatesettgped by us.

These factors and fluctuations, as wep@gical and other market conditions, may adversdéfect the market price of our common stc
Additionally, volatility or a lack of positive pasfmance in our stock price may adversely affectatnility to retain or recruit key employees,
of whom have been or will be granted stock optiasisin important part of their compensation packages

Our operating results are unpredictable and maydtuate. If our operating results are below the exp&tions of securities analysts or
investors, the trading price of our stock could diee.

Our operating results will likely fluctuatem fiscal quarter to fiscal quarter, and fronayé year, and are difficult to predict. Although
we have commenced sales of Qsymia, we may neveraise these sales or become profitable. In addditmugh we have entered into
License and Commercialization Agreements with Sarafxilium and Menarini, to commercialize avandbt the treatment of ED on an
exclusive basis in Africa, the Middle East, Turkapd the CIS, including Russia, to commercializé promote STENDRA for the treatment
ED in the U.S. and Canada, and to commercializepamchote SPEDRA for the treatment of ED in ove4f@opean countries, including the
EU, plus Australia and New Zealand, respectively,may not be successful in commercializing thesg groducts in these territories. Our
operating expenses are largely independent of Babasy particular period. We believe that our geidy and annual results of operations may
be negatively affected by a variety of factors. Shéactors include, but are not limited to, theelesf patient demand for Qsymia and
STENDRA, the ability of our distribution partnecsgrocess and ship product on a timely basis,ubeess of our third-party's manufacturing
efforts to meet customer demand, fluctuations ieifm exchange rates, investments in sales andetiragkefforts to support the sales of
Qsymia and STENDRA, investments in the researchdaneélopment efforts, and expenditures we may it@wacquire additional products.
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Future sales of our common stock may depress oocktprice.

Sales of our stock by our executive officend directors, or the perception that such salgsoccur, could adversely affect the market
price of our stock. We have also registered all mam stock that we may issue under our employeefit@péans. As a result, these shares car
be freely sold in the public market upon issuasobject to restrictions under the securities l&&mne of our executive officers have adopted
trading plans under SEC Rule 10b5-1 to disposepafriion of their stock. Any of our executive offis or directors may adopt such trading
plans in the future. If any of these events causege number of our shares to be sold in the publirket, the sales could reduce the trading
price of our common stock and impede our abilityaise future capital.

Our charter documents and Delaware law could makeacquisition of our company difficult, even if aacquisition may benefit our
stockholders

Our Board of Directors has adopted a PrefeEhares Rights Plan. The Preferred Shares Riggntshas the effect of causing substantial
dilution to a person or group that attempts to @equs on terms not approved by our Board of DoextThe existence of the Preferred Shares
Rights Plan could limit the price that certain istgrs might be willing to pay in the future for s of our common stock and could
discourage, delay or prevent a merger or acquisitiat a stockholder may consider favorable.

Some provisions of our Amended and Rest@ttificate of Incorporation and Amended and Rest&8ylaws could delay or prevent a
change in control of our Company. Some of thesgigims:

. authorize the issuance of preferred stock by ther@without prior stockholder approval, commonlferesd to as "blank checl
preferred stock, with rights senior to those of cmon stock;

. prohibit stockholder actions by written consent;

. specify procedures for director nominations by letmtders and submission of other proposals foridenation at stockholder
meetings; and

. eliminate cumulative voting in the election dfettors.

In addition, we are governed by the prarisiof Section 203 of Delaware General Corpordten. These provisions may prohibit large
stockholders, in particular those owning 15% or enairour outstanding voting stock, from mergingombining with us. These and other
provisions in our charter documents could reduegptiice that investors might be willing to pay &trares of our common stock in the future
and result in the market price being lower thamdtld be without these provisions.

Item 1B. Unresolved Staff Comments
None.
Item 2. Properties

In November 2006, we entered into a 30-indedse for our former corporate headquarterséacat 1172 Castro Street in Mountain
View, California, or the Castro Lease. On Februsty2012, we terminated the lease for our formepa@te headquarters effective July 31,
2013. In addition, we have a lease on 4,914 sdeetef office space located at 1174 Castro StMetntain View, California, or the
Expansion Space, which is adjacent to our formgpamate headquarters. The lease for the Expangianeshas a term of 60 months
commencing March 15, 2012, with an option to extdredterm for one year from the expiration of tleeviease. This Expansion Space is
currently being listed for sublease.
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We entered into a lease effective as ofelder 11, 2012, for our current principal executiffeces, consisting of an approximately
45,240 square foot building, located at 351 EastiffvAvenue, Mountain View, California, or the EyelLease. The Evelyn Lease has an
initial term of approximately 84 months, commencamgMay 11, 2013. We have one option to renew trelyia Lease for a term of three ye
at the prevailing market rate. As part of a codution plan, the first floor of the Evelyn Leasestbeen substantially vacated and we intend t
list this unoccupied space for sublease.

In general, our existing facilities aregmod condition and adequate for all present and-tegm uses.

For additional information regarding obligas under operating leases, see Note 15: "Comenitsii to our Consolidated Financial
Statements included elsewhere in this Annual Repofform 10-K.

Item 3. Legal Proceedings
Securities-Related Class Action Lawsuits

The Company and two of its officers weréeddants in a putative class action lawsuit cagtiitovtun v. Vivus, Inc., et alCase
No. 4:1(-CV-04957-PJH, in the U.S. District Court, North@istrict of California. The action, filed in Novdrar 2010, alleged violations of
Section 10(b) and 20(a) of the federal Securitieshnge Act of 1934 based on allegedly false olaaiing statements made by the
defendants in connection with the Company's clirtiéals and New Drug Application, or NDA, for Qsyanas a treatment for obesity. The
Court granted defendants' motions to dismiss blatiniiff's Amended Class Action Complaint and Setédmended Class Action Complaint;
by order dated September 27, 2012, the latter disahivas with prejudice, and final judgment waest for defendants the same day. On
October 26, 2012, plaintiff filed a Notice of Appéathe U.S. Court of Appeals for the Ninth Circriefing of the appeal is complete, and
the parties are awaiting word on whether the Colu&ppeals wishes to entertain oral argument.

Additionally, certain of the Company's offis and directors are defendants in a sharehdéatismative lawsuit captionetiurberg v. Logar
et al., Case No. CV-10-05271-PJH, pending in the samerédourt. In the plaintiff's Verified Amended $&holder Derivative Complaint
filed June 3, 2011, the plaintiff largely restathd allegations of thiovtunaction and alleged that the directors breachediféaiy duties to the
Company by purportedly permitting the Company wate the federal securities laws as alleged irktindunaction. The same individuals are
also named defendants in consolidated sharehoddisative suits pending in the California Supe@murt, Santa Clara County, under the
captionin re VIVUS, Inc. Derivative LitigatioriMaster File No. 11 0 CV188439. The allegationshia $tate court derivative suits are
substantially similar to the other lawsuits. Thex@pany is named as a nominal defendant in thesenactineither of which seeks any recovery
from the Company. The parties have agreed to bagérivative lawsuits pending the outcome of fhygeal of the securities class action.

The Company and its directors cannot ptatiE outcome of the various shareholder lawshiisthey believe the various shareholder
lawsuits are without merit and intend to continigoovously defending them.

On July 12, 2013, various current and farofécers and directors of the Company were naagdefendants in a separate shareholder
derivative lawsuit filed in the California SuperiGourt, Santa Clara County, and captiolrad). Gaines IRA, et al. v. Leland F. Wilson, kf a
Case N0.1-13-CV-249436. The lawsuit generally a&telgreaches of the fiduciary duty of care in cotioravith the launch of Qsymia,
breaches of the duty of loyalty and insider tradizgsome defendants for selling Company stock whilortedly being aware that the Qsy
launch would be less successful than predictedcarbrate waste. Again, the Company is namednasrdnal defendant, and no
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recovery from the Company is sought. As with theeotshareholder litigation, the Company does havin indemnification obligations to t
named defendants, including to advance defense tm#e individuals. The Company also maintaineadors' and officers' liability insurance
that it believes affords coverage for much of thécgpated cost of the proceedings, subject tgpthlesies' terms and conditions. The individual
defendants deny the material allegations and hadiedted an intention to defend them vigorously.@xtober 21, 2013, the Company filed a
demurrer seeking to have the lawsuit dismissetsiaritirety for failure to make a pre-suit demapdmuour Board of Directors or plead
sufficient facts to show that such demand wouldeHaeen futile. Briefing on the demurrer is compketd oral argument is presently schedule
for March 14, 2014.

Proxy Related Lawsuit

On July 16, 2013, First Manhattan, the awofeapproximately 9.9% of the outstanding shafesoenmon stock of the Company,
commenced an action in the Court of Chancery ofStia¢e of Delaware, naming the then-serving memitfetitse Board as defendants and the
Company as a hominal defendant. The action wasoregutFirst Manhattan Co. v. Leland F. Wilson, et. aC.A. No. 8731VCL. In its verified
complaint, First Manhattan alleged that the Comfsadiyectors breached their fiduciary duties inretion with the Board's decision to
adjourn the annual stockholders meeting from J6ly2013 until July 18, 2013. The verified complantight declaratory and injunctive relief,
including enjoining the defendants from solicitipgpxies, directing the inspector of elections tdifethe election of directors based on votes
that were present and prepared to be voted onlByl2013, before the annual stockholders meetirgagiourned, and prohibiting defendants
from taking any actions as directors of the Compdine verified complaint did not seek damages ftbenCompany or the defendant board
members. The parties entered into a settlemeneagnet on July 18, 2013, and the action was disihiasth prejudice on July 19, 2013. As
part of the settlement agreement with First Maramatthe Company paid the reasonable and documerpethses incurred by First Manhattan
in connection with its proxy contest, which totabggproximately $2.9 million.

Other Matters

In the normal course of business, the Camppaceives claims and makes inquiries regarditgrnpand trademark infringement and other
related legal matters. The Company believes thestmeritorious claims and defenses and intendarsue any such matters vigorously.
Additionally, the Company in the normal course o$imess may become involved in lawsuits and sulbjeearious claims from current and
former employees, including wrongful terminatioaxsal discrimination and employment matters. Emgésymay be more likely to file
employment-related claims following terminationtbéir employment. Employment-related claims alsy imamore likely following a poor
performance review. Although there may be no mersuch claims or legal matters, the Company maebeired to allocate additional
monetary and personnel resources to defend aghesst type of allegations. The Company believesligposition of the current lawsuit and
claims is not likely to have a material effect thfinancial condition or liquidity.

The Company is not aware of any other ésdar unasserted claims against it where it befigtaat an unfavorable resolution would have
an adverse material impact on the operations anfifal position of the Company.

Item 4. Mine Safety Disclosures.
None.
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PART Il
Item 5. Market for Registrant's Common Equity, Related Skbolder Matters and Issuer Purchases of Equity Seities.

VIVUS's common stock trades publicly on M&SDAQ Global Select Market under the symbol "VV.UShe following table sets forth
for the periods indicated the quarterly high and sales prices of our common stock as reporteth@ NASDAQ Global Select Market.

Three Months Ended
March 31 June 30 September 3C December 31

2013
High $ 155¢ $ 1562 $ 15.4C $ 11.6¢
Low 9.9t 10.2¢ 9.1¢ 8.0C
2012
High $ 2514 $ 294: $ 3121 % 23.5¢
Low 9.7¢ 21.1Z 17.21 9.8¢

Stockholders
As of February 19, 2014, there were 103,801 shares of outstanding common stock that wele by 3,173 stockholders of record and

no outstanding shares of preferred stock. On Fepil@ 2014, the last reported sales price of ommrmaon stock on the NASDAQ Global
Select Market was $6.80 per share.

Dividends

We have not paid any dividends since ocejtion and we do not intend to declare or paydivigends on our common stock in the
foreseeable future. Declaration or payment of fitlividends, if any, will be at the discretion afrdBoard of Directors after taking into acco
various factors, including VIVUS's financial coridit, operating results and current and anticipatesh needs.
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Stock Performance Graph

The following graph shows a comparisonotdltstockholder return for holders of our commtotk from December 31, 2008 through
December 31, 2013 compared with the NASDAQ Compdaidex and the RDG SmallCap Pharmaceutical Infletal stockholder return
assumes $100 invested at the beginning of theg@riour common stock, the stock represented ilNtAREDAQ Composite Index and the
stock represented by the RDG SmallCap Pharmacetnibex, respectively. This graph is presented pamsto SEC rules. We believe that
while total stockholder return can be an importadicator of corporate performance, the stock gricesmall cap pharmaceutical stocks like
VIVUS are subject to a number of market-relateddescother than company performance, such as campetnnouncements, mergers and
acquisitions in the industry, the general statthefeconomy, and the performance of other medicalriology stocks.

COMPARISON OF 5-YEAR CUMULATIVE TOTAL RETURN*
Among VIVUS, Inc., the NASDAQ Composite Index, ahé RDG SmallCap
Pharmaceutical Index
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* $100 invested on 12/31/08 in stock or indexJuding reinvestment of dividends.

Fiscal year ending December .
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Item 6. Selected Financial Data

The following selected financial data h&een derived from our audited financial statemertie. information set forth below is not
necessarily indicative of the results of futurerapiens and should be read in conjunction with "Eigement's Discussion and Analysis of
Financial Condition and Results of Operations" thedfinancial statements and notes thereto incledeelvhere in this Annual Report on
Form 10-K. The selected data is not intended ttaoepthe financial statements.

Selected Financial Data
(In thousands, except per share data)

Selected Annual Financial Data

Year Ended December 3:

2013 2012 2011 2010 2009
Income Statement Dat
Net product revenu $ 2524 $ 2,01z $ — — $ —
License and other reven 55,83¢ — — — 31,39¢
Total revenu 81,08: 2,012 — — 31,39¢
Operating expense
Cost of goods sol 4,86¢ 187 — — —
Inventory impairment and
commitment fee 10,22t — — — —
Research and developmt 29,677 32,06t 24,60: 39,97: 70,94(
Selling, general and
administrative 158,23! 109,66! 22,47: 25,65¢ 13,87(
Other norrecurring charge 32,69. — — — —
Total operating expens 235,69t 141,91 47,07¢ 65,62’ 84,81(
Loss from operation (154,619 (139,909 (47,076 (65,627) (53,419
Interest and other (income)
expense
Interest expense (income), | 19,53 (199 (240 3,84( 1,69t
Other expens 703 — — — —
Other-than-temporary loss on
impaired securitie — — — — 654
Loss on early extinguishment «
debt — — — 5,95¢ —
Total interest and other (income
expense 20,23 (199 (240 9,79¢ 2,34¢
Loss from continuing operations
before income taxe (174,849 (139,70 (46,83¢) (75,42Y) (55,76¢)
Provision (benefit) for income
taxes 97 27 19C 9 (2,379
Net loss from continuin
operations (174,946  (139,73) (47,026) (75,439 (53,38%)
Net income (loss) fror
discontinued operations, net o
income taxe: 49C (14¢) 88€ 9,36¢ (906)
Net loss $ (174,456 $(139,88) $ (46,140 $ (66,06) $ (54,29)
Basic and diluted net income
(loss) per share
Continuing operation $ @79% (149 % (059% (09H3$ (079
Discontinued operatior — — 0.01 0.11 (0.01)
Net loss per shai $ (A79)% (149 % (055 % (08 $ (0.7
Shares used in per share
computation
Basic and dilutel 101,17: 98,28¢ 84,39: 81,01° 72,77¢
Balance Sheet Data (at year en
Working capital $ 371,93 $ 220,67: $ 140,76 $ 131,78. $ 200,85:
Total asset $ 431,79¢ $ 264,11- $ 152,05¢ $ 144,28t $ 230,03
Long-term debi $ 213,10¢ $ — $ — $ — $ 19,99¢
Accumulated defici $ (660,60} $ (486,140 $ (346,26%) $ (300,12%) $ (234,06

Stockholders' equit $ 153,36¢ $ 222,90¢ $ 141,08 $ 132,00: $ 186,72
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Item 7. Management's Discussion and Analysis of Financiab@dition and Results of Operations
Forward-Looking Statements

This Management's Discussion and Analysis of Firsgu@ondition and Results of Operations and otharntg of this Form 10-K contain
"forward-looking" statements that involve risks amttertainties. These statements typically mayléetified by the use of forward-looking
words or phrases such as "may," "believe," "exgétbrecast,” "intend," "anticipate,” "predict,” 'sould," "planned," "likely," "opportunity,”
"estimated," and "potential," the negative usehafse words or other similar words. All forward-land statements included in this document
are based on our current expectations, and we assunobligation to update any such forward-lookstgtements. The Private Securities
Litigation Reform Act of 1995 provides a "safe hattfor such forwarelooking statements. In order to comply with thente of the safe
harbor, we note that a variety of factors could saactual results and experiences to differ mallgrfeom the anticipated results or other
expectations expressed in such forward-lookingestants. The risks and uncertainties that may afffiecbperations, performance,
development, and results of our business includeteunot limited to: (1) our limited commercialptience with Qsymia® in the United
States, or U.S.; (2) the timing of initiation anghepletion of the clinical studies required as pafrthe approval of Qsymia by the U.S. Food
Drug Administration, or FDA; (3) the response fréime FDA to the data that we will submit relatingptos-approval clinical studies; (4) the
impact of the indicated uses and contraindicatioostained in the Qsymia label and the Risk Evatuatind Mitigation Strategy requiremen
(5) our ability to continue to certify and add teetQsymia retail pharmacy network and sell Qsymiaugh this network; (6) whether the
Qsymia retail pharmacy network will simplify andluee the prescribing burden for physicians, imprageess and reduce waiting times for
patients seeking to initiate therapy with Qsymid; that we may be required to provide further as@yof previously submitted clinical tri
data; (8) our assessment of the European Medidkgency's Scientific Advice relating to our cardisealar outcomes trial, or CVOT, and the
resubmission of an application for the grant of arketing authorization to the European Medicinegiay, or EMA, the timing of such
resubmission, if any, the results of the CVOT, sssent by the EMA of the application for marketinthorization, and their agreement with
the data from the CVOT; (9) our ability to succaBigfseek approval for Qsymia in other territoriestside the U.S. and European Union, or
EU; (10) whether healthcare providers, payors andlfc policy makers will recognize the significarafehe American Medical Associati
officially recognizing obesity as a disease, orleev American Association of Clinical Endocrinoktgiguidelines; (11) our ability to
successfully commercialize Qsymia including rigkd ancertainties related to expansion to retaikmisition, the broadening of payor
reimbursement, the expansion of Qsymia's primarg paesence, and the outcomes of our discussighsplvarmaceutical companies and our
strategic and franchise-specific pathways for Qeyr(ii2) our ability to focus our promotional efferbn healthcare providers and on patient
education that, along with increased access to @swmd ongoing improvements in reimbursement, nedlilt in the accelerated adoption of
Qsymia; (13) our ability to eliminate expenses i not essential to expanding the use of Qsymibfally realize the anticipated benefits
from a cost reduction plan, including the timingt&of; (14) the impact of lower annual net costisgs than currently expected; (15) t
impact of the cost reduction plan on our business$ @nanticipated charges not currently contempldbed may occur as a result of the cost
reduction plan; (16) our ability to ensure that taetire supply chain for Qsymia efficiently and sistently delivers Qsymia to our customers;
(17) risks and uncertainties related to the timiaggategy, tactics and success of the launchesantnercialization of STENDRA™ (avanafil)
or SPEDRA™ (avanafil) by our sublicensees in théddhStates, Canada, the EU, Australia, New Zealdfidca, the Middle East, Turkey,
and the Commonwealth of Independent States, ingudussia; (18) our ability to successfully completh acceptable terms, and on a timely
basis, avanafil partnering discussions for othariteries under our license with Mitsubishi TanaBbarma Corporation in which we do not
have a commercial collaboration; (19) the timingtloé qualification and subsequent approval by ratpry authorities of Sanofi Chimie and
Sanofi Winthrop Industrie as a qualified suppliélSTENDRA/SPEDRA, Sanofi Chimie's ability to uralertworldwide manufacturing of the
avanafil active pharmaceutical ingredient and Sawginthrop Industrie's ability to undertake worldve
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manufacturing of the tablets for avanafil; (20) iner the FDA will approve the amendment for the pesscribing information we have
submitted, and/or the European Commission, follgvéin opinion by the EMA, will approve the new prisieg information we intend to
submit, to include the recently announced studylteshowing avanafil is effective for sexual atfiwithin 15 minutes in men with erectile
dysfunction; (21) the ability of our partners to imain regulatory approvals to manufacture and adaigly supply our products to meet
demand; (22) our ability to accurately forecast @sy demand; (23) our ability to increase Qsymisesah 2014 through growth in certified
retail pharmacies, expansion of reimbursement cayerand the use of a more focused selling mes§24ethe number of Qsymia
prescriptions dispensed through the mail orderesysand through certified retail pharmacies; (25¢ fimpact of promotional programs f
Qsymia on our net product revenue and net incoonss)lin future periods; (26) our history of lossesl variable quarterly results;

(27) substantial competition; (28) risks relatedhe failure to protect our intellectual propertpa litigation in which we may become
involved; (29) uncertainties of government or thjrarty payor reimbursement; (30) our reliance otessource suppliers; (31) our reliance on
third parties and our collaborative partners; (3@)r failure to continue to develop innovative inigetional drug candidates and drugs;

(33) risks related to the failure to obtain FDAforeign authority clearances or approvals and namgptiance with FDA or foreign authority
regulations; (34) our ability to demonstrate thrduglinical testing the quality, safety and efficadyour investigational drug candidates;

(35) the timing of initiation and completion ofrdtal trials and submissions to foreign authoriti€36) the results of postarketing studies a
not favorable; (37) compliance with post-marketiegulatory standards, post-marketing obligationgpbarmacovigilance rules is not
maintained; (38) the volatility and liquidity ofaHinancial markets; (39) our liquidity and capitasources; (40) our expected future revenues
operations and expenditures; (41) potential chaimgeur business strategy to enhance long-term stoider value; (42) the impact, if any, of
the expansion of our Board of Directors to inclymtedominantly new members, the recent appointmfeanew Chief Executive Officer and
interim Chief Financial Officer, the resignation ofir President, the decision of our Chief Finandidficer to exercise his right to terminate
employment for Good Reason (as defined in his Aetkadd Restated Change of Control and Severanceefment with the Company,
effective as of July 1, 2013) and the assumptigheChief Commercial Officer's duties and respbifises by the Chief Executive Officer; a
(43) other factors that are described from timeitoe in our periodic filings with the U.S. Secwegtiand Exchange Commission, or the SEC, ¢
the Commission, including those set forth in thilsgf as "Item 1A. Risk Factors."

All percentage amounts and ratios were calculateidgithe underlying data in thousands. Operatingutes for the year ended
December 31, 2013, are not necessarily indicativia® results that may be expected for future figears. The following discussion a
analysis should be read in conjunction with outtdwial financial statements and the notes to thiis&ncial statements that are included in
Item 8 of Part Il of this Form K.

Overview

VIVUS is a biopharmaceutical company witlottherapies approved in the U.S. by the U.S. FoatiDrug Administration, or FDA:
Qsymia for chronic weight management and STENDR#efectile dysfunction.

Qsymia (phentermine and topiramate extemdkxzhse) was approved by the FDA on July 17, 2882n adjunct to a reduced-calorie diet
and increased physical activity for chronic weigtanagement in adult patients with an initial bodgsmindex (BMI) of 30 or greater (obese),
or 27 or greater (overweight) in the presence dtdadt one weight-related comorbidity, such as hgpsion, type 2 diabetes mellitus or high
cholesterol (dyslipidemia). Qsymia incorporates@ppetary formulation combining low doses of aetimgredients from two previously
approved drugs, phentermine and topiramate.
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Qsymia was approved with a Risk Evaluatiod Mitigation Strategy, or REMS, with a goal dfoirming prescribers and patients of
reproductive potential regarding an increasedafsirofacial clefts in infants exposed to Qsymiaing the first trimester of pregnancy, the
importance of pregnancy prevention for femalespfoductive potential receiving Qsymia and the rteatiscontinue Qsymia immediately if
pregnancy occurs. The Qsymia REMS program incladegdication guide, patient brochure, voluntaryitheare provider training,
distribution (at launch) restricted to certified im@der pharmacies, an implementation system atibetable for assessments. In April 2013,
the FDA agreed to modify the Qsymia REMS to alloypanded dispensing through certified retail phairsgadVe began this broader
distribution in July 2013 through approximately @Qcertified retail pharmacies. At the date of tieigort, Qsymia was available through more
than 37,000 certified retail pharmacies.

VIVUS commercializes Qsymia in the U.Sotingh a contract sales force, supported by an iatemmmercial team consisting of sales
management, marketing and managed care professi@a efforts to expand the appropriate use oh@gynclude scientific publications,
participation and presentations at medical confegermnd development and implementation of patigatiéd support programs.

In October 2012, we received a negativeiopifrom the European Medicines Agency, or EMAn@uittee for Medicinal Products for
Human Use, or CHMP, recommending refusal of theketarg authorization for the medicinal product @si in the EU (the approved trade
name for Qsymia in the EU) due to concerns oveptitential cardiovascular and central nervous systffects associated with long-term use,
teratogenic potential and use by patients for wiksiva would not have been indicated. We requesiaithis opinion be re-examined by the
CHMP. After reexamination, on February 21, 2013, the CHMP adoatfdal opinion that reaffirmed the Committee'sieanegative opinior
On May 15, 2013, the European Commission, or ESTieid a decision refusing the grant of marketingaigation for Qsiva in the EU. On
September 20, 2013, we submitted a request tolth® flér Scientific Advice, a procedure similar toethJ.S. Special Protocol Assessment
process, regarding use of a pre-specified interiadyasis from the AQCLAIM cardiovascular outcomdaltto support the resubmission of an
application for a marketing authorization for Qsfaeatreatment of obesity in accordance with thed&dtralized procedure. Based on feedbac
from the EMA health authority, as well as varioasictry health authorities associated with reviewhef AQCLAIM trial application, the
protocol has been revised and resubmitted to th&. WIle also intend to seek approval for Qsymia Imeoterritories outside the United States
and EU.

We intend to commercialize Qsymia/Qsivéeimitories where we obtain approval through call@tion agreements with third parties.

Our drug STENDRA (avanafil) is an oral pplbsdiesterase type 5, or PDES5, inhibitor that weeHeensed from Mitsubishi Tanabe
Pharma Corporation, or MTPC. STENDRA was approvethk FDA on April 27, 2012, for the treatment oéetile dysfunction, or ED, in the
United States. On June 26, 2013, the European Cssioni or EC, adopted the implementing decisiontgrg marketing authorization for
SPEDRA (the approved trade name for avanafil ir&bi for the treatment of ED in the EU.

On July 5, 2013, we entered into an agregméh Menarini Group, through its subsidiary BerChemie AG, or Menarini, under which
Menarini received an exclusive license to commérsand promote SPEDRA for the treatment of EDvir 40 European countries,
including the EU, plus Australia and New Zealanerdrini expects to begin commercialization of SPBDRthe EU-5 (France, Germany,
Italy, Spain and the U.K.) during the first half2014.

On October 10, 2013, we entered into aeegent with Auxilium Pharmaceuticals, Inc., or Ain, under which Auxilium received an
exclusive license to commercialize and promote SDRN in the United States and Canada. Auxilium begammercializing STENDRA in
December 2013.
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On December 11, 2013, we entered into apemgent with Sanofi, under which Sanofi receive@eriusive license to commercialize and
promote avanafil in Africa, the Middle East, Turkeynd the Commonwealth of Independent States, 8y iBtluding Russia. Sanofi will be
responsible for obtaining regulatory approval stérritories. Sanofi intends to market avanafilemthe trade name SPEDRA or STENDRA.

Under the license agreements with Menafinkilium and Sanofi, avanafil is expected to bencoercialized in over 100 countries
worldwide. We are currently in discussions witheputal collaboration partners to market and seEENDRA for other territories under our
license with MTPC in which we do not have a comnaollaboration.

Critical Accounting Policies and Estimates

The discussion and analysis of our findnmadition and results of operations are basedh o consolidated financial statements, whicl
have been prepared in accordance with accountingiples generally accepted in the U.S. The prepmaraf these financial statements
requires us to make estimates and judgments tfeat dlfie reported amounts of assets, liabilitiegenues, expenses and related disclosure
an ongoing basis, we evaluate our estimates, imgutiose related to available-for-sale securitiesearch and development expenses, incon
taxes, inventories, revenues, including revenums fmultiple-element arrangements, contingencieditigdtion and share-based
compensation. We base our estimates on historpargence, information received from third parta®l on various market specific and other
relevant assumptions that are believed to be redd@ninder the circumstances, the results of wioich the basis for making judgments about
the carrying values of assets and liabilities Hratnot readily apparent from other sources. Aaesllts may differ significantly from these
estimates under different assumptions or conditions

We believe the following critical accourgipolicies affect our more significant judgmentsl @stimates used in the preparation of our
consolidated financial statements:

Revenue Recognitic
Product Revenue

We recognize revenue from the sales of Qeyamd STENDRA or SPEDRA when: (i) persuasive enak that an arrangement exists,

(ii) delivery has occurred and title has passeéi) thie price is fixed or determinable, and (iv)leotability is reasonably assured. Revenue fron
sales transactions where the customer has thetoghturn the product is recognized at the timsabé only if: (i) our price to the customer is
substantially fixed or determinable at the datealé, (ii) the customer has paid us, or the custésnabligated to pay us and the obligation is
not contingent on resale of the product, (iii) tustomer's obligation to us would not be changatienevent of theft or physical destruction or
damage of the product, (iv) the customer acquitiregproduct for resale has economic substance fapartthat provided by us, (v) we do not
have significant obligations for future performanealirectly bring about resale of the product kg tustomer, and (vi) the amount of future
returns can be reasonably estimated.

Product Revenue Allowances

Product revenue is recognized net of casisideration paid to our customers, wholesalerscanified pharmacies, for services rendered
by the wholesalers and pharmacies in accordanctethdtwholesalers and certified pharmacy servietésark agreements, and include a fixed
rate per prescription shipped from home delivergrpfacies and monthly program management and dedaTaese services are not deemed
sufficiently separable from the customers' purctedgbe product; therefore, they are recorded i@slaction of revenue at the time of revenue
recognition.
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Other product revenue allowances inclugtageprompt pay discounts and allowances offeceoutr customers, program rebates and
chargebacks. These product revenue allowancesemgnized as a reduction of revenue at the latéreoflate at which the related revenue is
recognized or the date at which the allowanceferedl. We also offer discount programs to patie@tdculating certain of these items involves
estimates and judgments based on sales or invaiee ecbntractual terms, utilization rates, newiimfation regarding changes in these
programs' regulations and guidelines that wouldaictphe amount of the actual rebates or chargebdékseview the adequacy of product
revenue allowances on a quarterly basis. Amourtisiad for product revenue allowances are adjustezhvirends or significant events
indicate that adjustment is appropriate and teotfactual experience.

The following table summarizes the activitthe accounts related to Qsymia product revetiogvances (in thousands):

Wholesaler/
Discount Pharmacy Cash Rebates/
programs fees discounts Chargebacks Total
Balance at January 1, 20 $ — $ — $ — $ — $ —
Current provision related to sales
made during current perioc — (577) (57 — (639
Payment: — 434 — — 434
Balance at December 31, 2C — (143 (57 — (200)
Current provision related to sales
made during current perioc (8,80)) (5,070 (2,050 (28C) (15,209
Payment: 8,09¢ 3,78¢ 973 201 13,06:
Balance at December 31, 20 $ (702) $ (1429 $ (139 $ (79 $ (2,339

Current provision related to sales made duringezurperiod includes $14.2 million and $630,000,daduct revenue
allowances related to revenue recognized during¢laes ended December 31, 2013 and 2012, respgciive
remaining amounts for the years ended Decembe2@®B and 2012, were recorded on the consolidatesd@sheets n
of deferred revenue at the end of each periodentisely.

Qsymia was approved by the FDA in July 204/2 sell Qsymia product in the U.S. to wholesatard select certified pharmacies through
their home delivery pharmacy services networksgctviaire collectively, our customers. Under thisageanent, title and risk of loss transfer to
our customers upon delivery of the product to thetribution facilities. Wholesalers, in turn, Isgloduct to certified retail pharmacies. Both

mail order and retail certified pharmacies in tugel] and dispense directly to patients, eitheheir retail pharmacies or through their mail
order home delivery service.

We shipped initial orders of Qsymia to oustomers in September 2012, and in July 2013 xpareled our distribution network to
include certified retail pharmacies in accordand the FDA-approved amendment to our NDA for Qsgn@symia has a 36-month shelf life
and we grant rights to our customers to return ldhgmduct three months prior to and up to 12 memttter product expiration and issue cre
that may be applied against existing or future iogs. Given our limited history of selling Qsymiadathe lengthy return period, we have not
been able to reliably estimate expected returr@syimia at the time of shipment, and therefore wegaize revenue when units are dispensec
to patients through prescriptions, at which pdim, product is not subject to return. We obtainghescription shipment data from the
pharmacies to determine the amount of revenuectugréze.
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We will continue to recognize revenue fay@ia based upon prescription sell-through untilhaee sufficient historical information to
reliably estimate returns. As of December 31, 20d8have recorded deferred revenue of $10.3 miliétated to shipments of Qsymia, which
represents product shipped to our customers, bdutetaispensed to patients through prescriptiBnsorresponding accounts receivable is als
recorded for this amount, as the payments fronoousts are not contingent upon the sale of produpatients.

The commercialization of STENDRA was lauedtoy our collaboration partner Auxilium in the Ui December 2013, and the
commercialization of SPEDRA is expected to be l&edkcin the EU-5 (France, Germany, Italy, SpainthedJnited Kingdom) by our
collaboration partner Menarini in the first half2014. We sell STENDRA or SPEDRA through our conmuiadization partners: Auxilium in
the U.S., Menarini in the EU plus Australia and Négaland, and Sanofi in Africa, the Middle Eastrkay, and the CIS, including Russia, v
are our customers. Sanofi plans to launch avaimtfileir territories after regulatory approvals exeeived in each country, which is not
expected before 2015. Our commercialization pastfmar STENDRA or SPEDRA sell the product througéithdistribution channels to
patients. Under our product supply agreementyras és product meets specified product datingréitg the time of shipment to the partner,
our commercialization partners do not have a rigitteturn or credit for expired product. Howeveiemn STENDRA or SPEDRA's 48-month
shelf life and lack of selling history, we have beien able to reliably estimate expected returmsaduct at the time of shipment for certain
initial product supply orders under these agreemtiratt retain a right of return or credit for protiaupplied that does not meet the
commercialization partners' criteria. Therefore,tf@ese orders, we recognize revenue when unitdispensed to patients through
prescriptions, at which point the product is ndijeat to return. We obtain the prescription shiphdata from our commercialization partners
to determine the amount of revenue to recognizesWgplied certain initial orders of STENDRA or SFEM® product with a right of return or
credit, which did not meet the required specifimasi of our partners. In addition, we allocated dipo of the manufacturing milestone payr
received from Sanofi in 2013 to product that waspdied in the first quarter of 2014, based on redaestimated selling prices. As a result, we
had $6.7 million in deferred revenue related to NDRA or SPEDRA product supply as of December 31,320

Revenue from Multiple-Element Arrangements

We account for multiple-element arrangersesiich as license and commercialization agreenrentsich a customer may purchase
several deliverables, in accordance with ASC Tépis-25,Revenue Recognition—Multiple-Element ArrangememtASC 605-25. We
evaluate if the deliverables in the arrangementessmt separate units of accounting. In determittieginits of accounting, we evaluate certait
criteria, including whether the deliverables haaéue to our customers on a stand-alone basis. lSambasidered in this determination include
whether the deliverable is proprietary to us, whethe customer can use the license or other dables for their intended purpose without the
receipt of the remaining elements, whether theevafithe deliverable is dependent on the undeld/éeans, and whether there are other
vendors that can provide the undelivered itemsivBedbles that meet these criteria are considessparate unit of accounting. Deliverables
that do not meet these criteria are combined aodusted for as a single unit of accounting.

When deliverables are separable, we akogah-contingent consideration to each separatefiaccounting based upon the relative
selling price of each element. When applying thatiree selling price method, we determine the sgllprice for each deliverable using vendor-
specific objective evidence, or VSOE, of sellingeer if it exists, or third-party evidence, or TRE selling price, if it exists. If neither VSOE
nor TPE of selling price exists for a deliverabie use best estimated selling price, or BESP hiatr deliverable. Significant management
judgment may be required to determine the relag@lkng price of each element. Revenue allocatezhtih element is then recognized be
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on when the following four basic revenue recognitiviteria are met for each element: (i) persuasiidence of an arrangement exists;
(ii) delivery has occurred or services have beedeeed; (iii) the price is fixed or determinablagdiv) collectability is reasonably assured.

Determining whether and when some of tleegeria have been satisfied often involves assionptand judgments that can have a
significant impact on the timing and amount of mewe we report. Changes in assumptions or judgmentd)anges to the elements in an
arrangement, could cause a material increase oeasxin the amount of revenue that we reporfparticular period.

ASC Topic 605-2&Revenue Recognition—Milestone Methad8C 605-28), established the milestone methochaceeptable method of
revenue recognition for certain contingent, eveaddal payments under research and development amants. Under the milestone method, ¢
payment that is contingent upon the achievemeatsfbstantive milestone is recognized in its etytirethe period in which the milestone is
achieved. A milestone is an event: (i) that camdl@eved based in whole or in part on either oudiop@ance or on the occurrence of a specific
outcome resulting from our performance, (ii) forighhthere is substantive uncertainty at the dateatilangement is entered into that the even
will be achieved, and (iii) that would result incitional payments being due to us. The determindtiat a milestone is substantive requires
judgment and is made at the inception of the agarent. Milestones are considered substantive wiendnsideration earned from
achievement of the milestone is: (i) commensuratie @ither our performance to achieve the milestonige enhancement of value of the item
delivered as a result of a specific outcome rasgiftiom our performance to achieve the milestoiiesglates solely to past performance, and
(iii) is reasonable relative to all deliverableslgrayment terms in the arrangement.

Other contingent, event-based paymentsweddor which payment is either contingent solaghon the passage of time or the results of ¢
collaborative partner's performance are not consilenilestones under ASC 605-28. In accordance A&8 605-25, such payments will be
recognized as revenue when all of the four basiemee recognition criteria are met.

Revenues recognized for royalty paymergs@acognized as earned in accordance with the tefithe license and commercialization
agreements.

Inventories

Inventories are valued at the lower of aygharket. Cost is determined using the firstinst-out method for all inventories, which are
valued using a weighted average cost method caéclifar each production batch. Inventory includesdost of active pharmaceutical
ingredients, or APIs, raw materials and third-paxytract manufacturing and packaging servicesréntloverhead costs associated with
production and distribution are allocated to thprapriate cost pool and then absorbed into invegritased on the units produced or distribL
assuming normal capacity, in the applicable period.

Inventory costs of product shipped to cosdos, but not yet recognized as revenue, are redas deferred costs within inventories on the
consolidated balance sheets and are subsequettlyniged to cost of goods sold when revenue retiogrériteria have been met.

Our policy is to write down inventory tHas become obsolete, inventory that has a cost imaskcess of its expected net realizable valu
and inventory in excess of expected requiremerits.€Btimate of excess quantities is subjectivepainaarily dependent on our estimates of
future demand for a particular product. If therastie of future demand is inaccurate based on asalied, we may increase the write down for
excess inventory for that product and record agdhéw inventory impairment and commitment fee i ¢bnsolidated statements of operations
We periodically evaluate the carrying value of intay on hand for potential excess amount over aehusing the same lower of cost or
market approach as that used to value the invenfara result of this evaluation, for the
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year ended December 31, 2013, we recognized actwafie of $10.2 million for Qsymia inventoriesttand in excess of demand, plu
purchase commitment fee. There were no such chargke year ended December 31, 2012.

Research and Development Exper

Research and development, or R&D, expeinstigde license fees, related compensation, caarssltfees, facilities costs, accrued
milestones, administrative expenses related to R&tities and clinical trial costs incurred bynitial research organizations, or CROs, and
research institutions under agreements that arergincancelable, among other related R&D costs.algo record accruals for estimated
ongoing clinical trial costs. Clinical trial cogtspresent costs incurred by CROs and clinical sitekinclude advertising for clinical trials and
patient recruitment costs. These costs are recasi@adcomponent of R&D expenses and are expenseduaed. Under our agreements,
progress payments are typically made to investigatdinical sites and CROs. We analyze the pragoéshe clinical trials, including levels of
patient enrollment, invoices received and conthctests when evaluating the adequacy of accrubdlities. Significant judgments and
estimates must be made and used in determiningcttreed balance in any accounting period. Actuallte could differ from those estimates
under different assumptions. Revisions are chatgeapense in the period in which the facts theg gise to the revision become known.

In addition, we have obtained rights togpééd intellectual properties under several liaemsigreements for use in research and
development activities. Non-refundable licensingmants made for intellectual properties that havalternative future use are expensed to
research and development as incurred.

Share-Based Payments

We follow the fair value method of accougtfor share-based compensation arrangements éndaree with in the Financial Accounting
Standards Board, or FASB, Accounting Standardsf@atibn, or ASC, topic 718Compensation—Stock CompensatmmASC 718. Under
ASC 718, the estimated fair value of shhessed compensation, including stock options antdictes] stock units granted under our stock op
plans and purchases of common stock by employessdiatount to market price under our EmployeelSRigchase Plan, or the ESPP, is
recognized as compensation expense. Compensafpensxfor purchases under the ESPP is recognized loa the estimated fair value of
common stock purchase rights during each offeremipd and the percentage of the purchase discount.

We use the Black-Scholes option pricing eldd estimate the fair value of the share-baseat@svas of the grant date. The Black-Schole
model, by its design, is highly complex, and degandipon key data inputs estimated by managemastpiimary data inputs with the
greatest degree of judgment are the estimated dif/he share-based awards and the estimatedlitglafiour stock price. The Black-Scholes
model is highly sensitive to changes in these tata dhputs. The expected term of the options remteshe period of time that options grantec
are expected to be outstanding and is derived blyzing the historical experience of similar awagising consideration to the contractual
terms of the share-based awards, vesting scheadesxpectations of future employee behavior. Werdene expected volatility using the
historical method, which is based on the dailydristl trading data of our common stock over thpeeted term of the option. Management
selected the historical method primarily becausénaxes not identified a more reliable or appropriatthod to predict future volatility. For
more information about our share-based paymengsiNeée 14: "Stock Option and Purchase Plans" tadCaunsolidated Financial Statements
included elsewhere in this Annual Report on ForrK10
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Shardsased compensation expense is allocated amongfogsbds sold, research and development and sefjaneral and administrati
expenses, or included in the inventory carryingigand absorbed into inventory, based on the fomcti the related employee. As of
December 31, 2013, unrecognized estimated compensatpense totaled $12.2 million related to mested stock options and $66,000 rel:
to the ESPP. The weighted average remaining reguisivice period of the non-vested stock optioas 3 years and of the ESPP was less
than one month.

Fair Value Measuremen

The authoritative literature for fair valomeasurements established a three-tier fair vakrarechy, which prioritizes the inputs in
measuring fair value. These tiers are as follovexdl 1, defined as observable inputs such as quoéeket prices in active markets; Level 2,
defined as inputs other than the quoted pricestiveamarkets that are either directly or indingabservable; and Level 3, defined as
significant unobservable inputs (entity developssuaptions) in which little or no market data exist

Financial instruments include cash equiv@leavailable-for-sale securities, accounts red#®; accounts payable and accrued liabilities.
Available-for-sale securities are carried at estgddair value. The carrying value of cash equintgaccounts payable and accrued liabilities
approximate their estimated fair value due to #latively short nature of these instruments. ABetember 31, 2013, our cash and cash
equivalents and available-for-sale securities megisat fair value on a recurring basis totaled $34illion.

All of our cash and cash equivalents arallalble-for-sale securities are in cash, money gtaristruments and U.S. Treasury securities a
December 31, 2013, and these are classified ad LeV&e valuation techniques used to measuredinedlues of these financial instruments
were derived from quoted market prices, as suliathnall of these instruments have maturity dateany, within one year from the date of
purchase and active markets for these instrumeids e

In May 2013, we closed on an offering tioig/$250.0 million in Convertible Notes. The faalue of the liability component of the
Convertible Notes, excluding the conversion fegtwas derived using a binomial lattice model, ovéle8 inputs. To arrive at the appropriate
risk adjusted rate, or market yield, for the Cotitéx Notes, we performed (i) a synthetic crediing analysis estimating the issuer level credi
rating of the Company using a regression modélr€gearch on appropriate market yields using ojusted spread indications for similar
credit ratings, and (iii) considered the marketd/ienplied for the Convertible Notes from a binoir&ttice model. Using these inputs, the
initial fair value of the liability component oféhConvertible Notes was estimated at $154.7 millidre Convertible Notes are described
further below and in Note 12: "Long-Term Debt" tar €onsolidated Financial Statements included eigegvin this Annual Report on
Form 10-K.

Debt instruments are initially recordedat value, with coupon interest and amortizatiémlebt issuance discounts recognized in the
statement of operations as interest expense atpeaitid end while such instruments are outstandinge issue shares to discharge the
liability, the debt obligation is derecognized arminmon stock and additional paid-in capital ar@geized on the issuance of those shares.

Our Convertible Notes contain a convergiption that is classified as equity. The fair vatdehe liability component of the debt
instrument was deducted from the initial proceeddgtermine the proceeds to be allocated to theersion option. The excess of the proceed
received from the Convertible Notes over the ihdgimount allocated to the liability component, lis@ated to the equity component. This
excess is reported as a debt discount and subgsbgasrortized as non-cash interest expense, ubmgnterest method, over the expected life
of the Convertible Notes.
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Issuance costs related to the equity compioof the Convertible Notes were charged to agiutiti paid-in capital. The remaining portion
related to the debt component has been capitadigeddeferred charge and included in nonent assets in the consolidated balance sta®
is being amortized and recorded as additional éstezxpense over the expected life of the Converilotes. In connection with the issuanc
the Convertible Notes, we entered into cappedtisactions with certain counterparties affiliawgth the underwriters. The fair value of the
purchased capped calls was recorded to stockhbétpriy.

Concentration of Credit Risk

Financial instruments that potentially ®dbjus to concentrations of credit risk consistnarrily of cash, cash equivalents, available-for-
sale-securities, and accounts receivable. We hstebleshed guidelines to limit our exposure to éragk by placing investments with a
number of high credit quality institutions, in U Beasury securities or diversifying our investmeoittfolio and placing investments with
maturities that maintain safety and liquidity withdur liquidity needs.

Accounts Receivable, Allowances for Doubtful Act®and Cash Discoun

We extend credit to our customers for paydiales resulting in accounts receivable. Cust@oeounts are monitored for past due
amounts. Past due accounts receivable, determingel aincollectible, are written off against thewathnce for doubtful accounts. Allowances
for doubtful accounts are estimated based upondugsamounts, historical losses and existing ecamtantors, and are adjusted periodically.
We offer cash discounts to our customers, gene2&tiyof the sales price, as an incentive for propagtment. The estimate of cash discounts i
recorded at the time of sale. We account for tisé ciscounts by reducing revenue and accountsvaddeiby the amount of the discounts we
expect our customers to take. The accounts redeiaab reported in the consolidated balance sheetsf the allowances for doubtful
accounts and cash discounts. There is no allowfana®ubtful accounts at December 31, 2013 or 2012.

Nor-Recurring Charges

Our non-recurring charges consist of proagtest expenses and restructuring charges, imgueiployee severance, oti@e terminatiol
benefits and ongoing benefits related to the redmiaif our workforce, facilities and other exit tad.iabilities for costs associated with a
restructuring activity are recognized when theilighis incurred, as opposed to when managememirgits to a restructuring plan. In addition,
liabilities associated with restructuring activitiare measured at fair value. One-time termindienefits are expensed at the date we notify th
employee, unless the employee must provide fuemace, in which case the benefits are expensedbisabver the future service period.
Ongoing benefits are expensed when restructuritigitees are probable and the benefit amounts atiemable. Other costs primarily consist of
legal, consulting, and other costs related to eyg@derminations and are expensed when incurrguerises related to termination benefits are
calculated in accordance with the VIVUS, Inc. Ameddnd Restated Change in Control and Severan@emgnt or the termination benefits
plan, as applicable.

Income Taxe

We make certain estimates and judgmendgtiermining income tax expense for financial staenpurposes. These estimates and
judgments occur in the calculation of certain tageds and liabilities, which arise from differengethe timing of recognition of revenue a
expense for tax and financial statement purposes.

As part of the process of preparing oursctidated financial statements, we are requirezbtinate our income taxes in each of the
jurisdictions in which we operate. This processimes us
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estimating our current tax exposure under the meastnt tax laws and assessing temporary differemesedting from differing treatment of
items for tax and accounting purposes. These diffggs result in deferred tax assets and liabiliisch are included in our consolidated
balance sheets.

We assess the likelihood that we will bledb recover our deferred tax assets. We considlevailable evidence, both positive and
negative, including historical levels of incomepegtations and risks associated with estimatestofd taxable income and ongoing prudent
and feasible tax planning strategies in asseskmgéeed for a valuation allowance. If it is not mbkely than not that we will recover our
deferred tax assets, we will increase our provisioriaxes by recording a valuation allowance agfaine deferred tax assets that we estimate
will not ultimately be recoverable. As a resultonfr analysis of all available evidence, both pesiind negative, as of December 31, 2013, it
was considered more likely than not that our defétax assets would not be realized. However, shibeire be a change in our ability to
recover our deferred tax assets, we would recogntrenefit to our tax provision in the period inigthwe determine that it is more likely than
not that we will recover our deferred tax assets.

Contingencies and Litigation

We are periodically involved in disputesiditigation related to a variety of matters. Wheis probable that we will experience a loss,
that loss is quantifiable, we record appropriagerees. We record legal fees and costs as an expden incurred.

RESULTS OF OPERATIONS

For the year ended December 31, 2013 psstwas $174.5 million or $1.72 net loss per steweompared to a net loss of $139.9 million
or $1.42 net loss per share during the same petia@12. The increase in net loss is primarilyilattiable to increased selling and marketing
expenses related to commercialization activitie<fsymia and $32.7 million in non-recurring chargesonnection with our 2013 Annual
Meeting of Stockholders and related severance esaigcluding $14.1 million of non-cash share-bas@dpensation expense. The net loss fc
the year ended December 31, 2013, also includdtehigterest expense related to the debt finan@sgsescribed below under Contractual
Obligations, entered into in April and May of 20H8d a total charge of $10.2 million for Qsymiaantories on hand in excess of demand,
plus a purchase commitment fee for Qsymia. Thezeases were partially offset by license revenugs6t8 million and increased product
revenue of $23.2 million.

We may have continued losses in futuregoistidepending on our success in commercializingri@sand the timing of our research and
development expenditures, and our continued investim the clinical development of our research fatgre investigational drug candidates,
primarily related to the post-marketing study regmients for our approved drugs.

Continuing operations
Net Qsymia product revenue

We began distributing Qsymia to the cextifhome delivery pharmacies in our network in Seper 2012, and Qsymia became available
in certified retail pharmacies in July 2013. Aseault, for the year ended December 31, 2012, melyst revenue from sales of Qsymia was
minimal. We recognize net product revenue for Qsybased on prescription sell-through by the cedifietail pharmacies and home delivery
pharmacy services networks to patients as we dbana sufficient historical information to reliabdgtimate returns. We expect to continue to
recognize revenue for Qsymia using this methodterforeseeable future.

Net Qsymia product revenue was $23.7 mnilfar the year ended December 31, 2013, and $ali@mifior the year ended December 31,
2012. We had no net product revenue from continuing
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operations for the year ended December 31, 201thi&\time, Qsymia is only approved for sale in th&.; therefore, all net product revenue
for Qsymia to date has been earned in the U.S.

The following table reconciles gross Qsymiaduct revenue to net Qsymia product revenughiyears ended December 31, 2013 and
2012 (in thousands):

2013 2012
Gross Qsymia product reven $ 37,897 $ 2,647
Discount program (8,80)) —
Wholesaler/Pharmacy fe (4,349 (577)
Cash discount (750 (53
Rebates/Chargebac (280) —
Net product revenu $ 23,71¢ $ 2,01Z

In the year ended December 31, 2013, ajpairly 373,000 Qsymia prescriptions were dispenasdompared to 31,000 Qsymia
prescriptions dispensed in the prior year. Appratity 52% of our total prescriptions for the yeaded December 31, 2013, included either a
free good or discount offer, with approximately 0D of those prescriptions dispensed as free gdod®mparison, in the year ended
December 31, 2012, approximately 7,000, or 24%uoftotal prescriptions were dispensed as free gjood

At December 31, 2013, we had Qsymia dederegenue of $10.3 million, which represents Qsypn@duct shipped to the certified home
delivery pharmacy services networks, wholesaledscantified retail pharmacies, but not yet dispéneepatients through prescriptions, net of
prompt-payment discounts.

Net STENDRA/SPEDRA product revenue

We began distributing STENDRA or SPEDRAI¢&bto our commercialization partners in Decen#idr3. Auxilium launched the
commercialization of STENDRA in the U.S. and CanadBecember 2013. We expect Menarini to launchctiramercialization of SPEDRA
in the EU-5 (France, Germany, Italy, Spain anduhéed Kingdom) in the first half of 2014. In addi, we sold avanafil API to Sanofi in
December 2013, to support their technology transfeualify as a second supplier for avanafil ARd dablets.

Net STENDRA or SPEDRA product revenue rexped for the year ended December 31, 2013, wdsrillion. We had no STENDRA
or SPEDRA product revenue for the years ended DbeeBil, 2012 and 2011. As of December 31, 2013, ®dlion of STENDRA or
SPEDRA product revenue had been deferred untptbduct has met all required specifications and-¢tetted title and risk of loss and
damages have been transferred to our commercializaértners.

For geographic information with respecSIEENDRA/SPEDRA product revenue, see Note 17: "Segiméormation and Concentration
of Customers and Suppliers—Geographic Informattordur Consolidated Financial Statements includsevéhere in this Annual Report on
Form 10-K.

License revenue

For the year ended December 31, 2013, wegreézed a total of $55.8 million as license reveras we determined that revenue was
earned upon the delivery of the license rights ratated know-how. As of December 31, 2013, €8 onillior $10.6 million, in prepayments for
future royalties on sales of SPEDRA was deferred.

Under the terms of the License and Comraézeition Agreement with Menarini, for the year eddecember 31, 2013, we recognized
$21.0 million in license revenue related to therapf license
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fee and a regulatory milestone payment for the agrof the SPEDRA marketing authorization by th& I addition, in September 2013, we
received another payment & fhillion, or $10.6 million, as a prepayment fotute royalties on sales of SPEDRA. As noted abthis,amoun
has been recorded as deferred revenue as of Dec8m#2013, and will be recognized as royalty ineonhen earned.

Under the terms of the License and ComnraBzaition Agreement with Auxilium, for the year ettiDecember 31, 2013, we recognized
license revenue of $30.4 million related to thevéey of the license rights and related know-how.

Under the terms of the License and Commaéraition Agreement with Sanofi, we recognizedi®e revenue of $4.4 million related to
delivery of the license rights and related know-how

For further discussion on the revenue foamabove-mentioned license and commercializatgpereaments, refer to Note 11: "License,
Commercialization and Supply Agreements" to our €tidated Financial Statements included elsewhetki$ Annual Report on Form 10-K.

For geographic information with respeclitense revenue, see Note 17: "Segment InformatimhConcentration of Customers and
Suppliers—Geographic Information” to our ConsolidhFinancial Statements included elsewhere inAhizual Report on Form 10-K.

Cost of goods sold

Cost of goods sold was $4.9 million for ylear ended December 31, 2013, as compared to®IBir the year ended December 31,
2012. Cost of goods sold relates to our produgirsbints of Qsymia of $2.8 million and STENDRA of Billion. Cost of goods sold for
Qsymia dispensed to patients includes the inverdosys of APIs, third-party contract manufacturamgl packaging and distribution costs,
royalties, cargo insurance, freight, shipping, Hiagdand storage costs, and overhead costs ofrtipdogees involved with production. Cost of
goods sold for STENDRA shipped to partners inclutiesinventory costs of purchased tablets, royglfreight, shipping and handling costs.
The cost of goods sold associated with deferredmae on Qsymia and STENDRA product shipments isrded as deferred costs, which are
included in inventories in the consolidated balasiveets, until such time as the deferred reventecagnized.

Inventory impairment and commitment fee

Inventories are stated at the lower of cosharket. Cost is determined using the firsfinsf-out method for all inventories, which are
valued using a weighted average cost method caéclifar each production batch. We periodically eass the carrying value of inventory on
hand for potential excess amount over demand ukagame lower of cost or market approach as #ett to value the inventory. As a resul
this evaluation, for the year ended December 3132@e recognized a total charge of $10.2 million®symia inventories on hand in excess
of demand, plus a purchase commitment fee. No ehaes required and none was taken in the yearsldbeleember 31, 2012 and 2011. We
will continue to evaluate our inventories on a péit basis and we may incur additional inventoritemdowns in future periods if actual eve
differ materially from our current assumptions.
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Research and development

% Change
Increase/(Decrease)
Years Ended December 31
Drug Indication/Description 2013 2012 2011 2013 vs 201: 2012 vs 201.
(In thousands, except percentage:

Qsymia for obesit $ 10,52( $ 10,72¢ $ 5,76: (2)% 86%
STENDRA for ED 8,391 8,601 9,46 (2)% (9)%
Other project 314 1,66: 1,414 (81)% 18%
Shar-based compensatic 2,361 3,48 1,91 (32)% 82%
Overhead costs 8,091 7,58¢ 6,044 7% 26%
Total research and development

expense: $ 29,67 $ 32,06¢ $ 24,60 ()% 30%
* Overhead costs include compensation and relateeherg, consulting, legal and other professionalcs fees relating

to research and development activities, which wadatallocate to specific projec

The decrease in total research and devednpexpenses in the year ended December 31, 28t8ppared to the year ended
December 31, 2012, was primarily due to decreasshdre-based compensation expense and othertmogs.

The increase in research and developmergreses for the year ended December 31, 2012, gsacechto the year ended December 31,
2011, was primarily due to start-up costs assatiaith the post-approval studies for Qsymia and SDRA, partially offset by a decrease in
STENDRA program costs due to the filing of the NiAJune 2011.

We estimate the AQCLAIM study will cost iveten $180 and $250 million and the study could tkiong as five to six years to
complete. We submitted to the EMA a request foeftific Advice regarding use of a pspecified interim analysis from AQCLAIM to supp
the resubmission of an application for a marketinthorization for Qsiva for obesity in accordanéthwthe EU centralized marketing
authorization procedure. Based on feedback fronEté& health authority, as well as various countealth authorities associated with review
of the AQCLAIM trial application, the protocol hagen revised and resubmitted to the FDA.

There will be additional research and depeient expenses for post-approval studies relat&dT ENDRA and Qsymia. Our research and
development expenses may fluctuate from periodtag due to the timing and scope of our develograetivities and the results of clinical

and pre-clinical studies.

Selling, general and administrative

Selling and marketin

General and administratiy

Total selling, general and
administrative expenst

% Change
Increase/(Decrease
Years Ended December 31
2013 2012 2011 2013 vs 201. 2012 vs 201:
(In thousands, except percentage:

$ 9484. $ 66,58¢ $ 4,91t 42% 1,255%

63,39 43,07¢ 17,55¢ 47% 145%
$ 158,23' $ 109,66 $ 22,47: 44% 38&%
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In September 2012, we began distributingn@a to the certified home delivery pharmaciesun wetwork, and Qsymia became available
in retail pharmacies in July 2013. As a result,gbking, general and administrative activitiestfo year ended December 31, 2013, increase
significantly in comparison to the same period @.2. Selling, general and administrative expenseduding the non-recurring charges as
described below, increased by $48.6 million foryhar ended December 31, 2013, as compared tetdreepded December 31, 2012, due
primarily to increased Qsymia commercializationexges—including higher marketing expenses of $illlon, higher selling expenses of
$16.7 million, and higher general and administetxpenses of $20.3 million. The increase in gére administrative spending for the year
ended December 31, 2013, as compared to the ydad &@ecember 31, 2012, was primarily due to increedéncreases in corporate expense:
of $10.7 million (primarily professional fees anfudl year of product liability insurance), medicfairs-related expenses of $6.1 million
(primarily expenses related to Continuing MedicdluEation, or CME, grants, the Qsymia REMS prograch additional headcount), and
increased non-cash share-based compensation exqfed®& million.

Selling, general and administrative expsnsereased by $87.2 million for the year endedebewer 31, 2012, as compared to the year
ended December 31, 2011. The increase in sellidgraarketing expenses was primarily due to an isaed $43.2 million in Qsymia pre-
commercialization and commercialization activit{pemarily related to marketing programs, marketeach and analytics and additional
headcount) and sales expenses of $17.0 milliongpiiyrrelated to our contract sales organizatiartiie year ended December 31, 2012, as
compared to the prior year. General and adminig&apending increased by $25.5 million for theryeaded December 31, 2012, due to
increased medical affairelated expenses of $8.4 million (primarily expensated to CME grants, the Qsymia REMS prograchafditiona
headcount), increased corporate expenses of $lilidnnfprimarily compensation and related expersed professional fees), and increased
non-cash share-based compensation expense of #lifc®.m

Non-Recurring Charges

Nontrecurring charges were $32.7 million for the yezdtedl December 31, 2013. On July 18, 2013, we ahtete a settlement agreem
with First Manhattan Company in connection withraxy contest related to our 2013 Annual Meetingtifckholders. According to the terms
of the settlement agreement, more than a majofitgeomembers of our Board of Directors resigned aew members of our Board of
Directors were appointed. The change in the mgjofithe members of our Board of Directors, effeetiuly 19, 2013, triggered certain
"change of control" benefits in accordance with Ameended and Restated Change of Control and Sesergreements, or the Amended
Agreements, with certain of our employees.

As part of our ongoing efforts to reducstedy eliminating expenses that are not essdot&tpanding the use of Qsymia, we
implemented a cost reduction plan, announced ineNter 2013, which reduced our workforce by apprexéty 20 employees, or 17%,
excluding the sales force, in the year ended Deee®ib, 2013. As of December 31, 2013, we have anbatly completed this cost reduction
plan.

In the year ended December 31, 2013, nourneg charges included $14.1 million in sharedshsompensation related to the automatic
acceleration of vesting of unvested stock optiagld by certain employees per the terms of the Aradrjreements and the reduction in fc
announced in November 2013, $8.5 million in empéotermination costs related to the proxy contedtraduction in force, $8.9 million in
proxy contest expenses, including approximatel® $2illion of out-of-pocket expenses that were raimsed to First Manhattan Company, and
$1.2 million in facilities and other lease exit tod-or additional information concerning our nacurring charges, please see Note 9: "Non-
Recurring Charges" to our Consolidated Financiateshents included elsewhere in this Annual Repofarm 10-K.
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We expect to realize approximately $6 millto $8 million in annual net cost savings begigrin fiscal year 2014, as a result of this cost
reduction plan. Our ability to achieve the antitguhcost savings and other benefits from this m@tiction plan within the expected timeframe
are subject to many estimates and assumptiongharattual savings and timing for those savings waay materially based on factors such ac
negotiations with third parties and operationalisgments. These estimates and assumptions amcstdjsignificant economic, competitive
and other uncertainties, some of which are beyamdontrol. There can be no assurance that wefwli§l realize the anticipated benefits from
this cost reduction plan. To the extent that weusnable to successfully implement our business, filather cost reduction measures may be
required in the future.

Interest and other expense (income)

Interest expense (income) net was $19.Bomiin the year ended December 31, 2013, primatilg to interest expense and amortizatic
issuance costs and discounts from our Convertible$Nand Senior Secured Notes (as defined beloer @ahtractual Obligations) and the
amortization of the debt discount on the Convegtiiibtes. The Convertible Notes were issued in MEy32and the Senior Secured Notes wer
issued in April 2013. Interest expense was nedbgiib each of the years ended December 31, 2012@htl. In the year ended December 31,
2013, we recorded $896,000 in other expense rglé&dia loss on disposal and impairment of propanty equipment which we determined
would not provide any future benefits, and $235,006ther income for an unrealized gain on curreinagslation related to the refundable
foreign tax withheld on payments made to us by Mena

Provision for income taxes

We recorded a provision for income taxethaéyear ended December 31, 2013, of $97,00rapared to $27,000 in the year ended
December 31, 2012. The increase in tax expensesdiaincreased tax liabilities in some states.

Our income tax return for the year endedddeber 31, 2007, is currently under examinatiothieyCalifornia Franchise Tax Board, or
FTB. Based on the progress of the audit to dajasadents may be made in earlier years that walioe tax attributes available to offset tax
due for 2007. We recognize interest and penaltiesuad on any unrecognized tax benefits as a coempari our provision for income taxes.
During the years ended December 31, 2013 and #&1Q00 of interest on the unrecognized tax benefis recorded in both years.

In the year ended December 31, 2011, werded a provision for income taxes of $190,000.iM¢eeased our unrecognized tax benefits
to $160,000 for the year ended December 31, 20dskdon the progress of the California FranchiseBiard audit. During the year ended
December 31, 2011, $32,000 of interest on the wgrgzed tax benefits was recorded.

On January 21, 2014, we received a noficaxorefund from the state of New Jersey in setdat of an audit and acceptance of a refund
claim for the tax year ended December 31, 200fA3ecember 31, 2013, we did not consider receittiegrefund as probable and therefore

had not recorded an income tax receivable. We éxpeeceive a refund of approximately $357,00Q (feassociated expenses) in the quartel
ended March 31, 2014.

Discontinued operation:

On November 5, 2010, we completed the clllee MUSE product to Meda AB. For the years endedember 31, 2013, 2012 and 2011,
we recorded some minor adjustments related to ti&®disposition, primarily adjustments to our saeserves for accrued product returns.
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LIQUIDITY AND CAPITAL RESOURCES
Continuing Operations

Cash. Unrestricted cash, cash equivalents and aveifalb-sale securities totaled $343.3 million atcBmber 31, 2013, as compared to
$214.6 million at December 31, 2012. The incredsgl88.7 million is primarily due to cash provided financing activities. In April 2013, w
received a net amount of $48.4 million throughghte of a debt-like instrument to BioPharma, orSleaior Secured Notes. On May 21, 2013,
we closed an offering of $220.0 million in 4.5% @ertible Senior Notes due May 1, 2020, or the Catie Notes. On May 29, 2013, we
closed on an additional $30.0 million of ConveriNotes upon the exercise of an option by theainitirchasers of the Convertible Notes.
Total net proceeds from the Convertible Notes vegngroximately $241.8 million. In addition, in 2038e received upfront payments totaling
$26.6 million, net of withholding taxes, under tleense agreement with Menarini, $30.0 million unttes license agreement with Auxilium
and $5.0 million under the license agreement wihdsi.

Since inception, we have financed operatjanmarily from the issuance of equity, debt arbtdike securities. Through December 31,
2013, we have raised approximately $931.1 millimmT financing activities, received $150 million finche sale of Evamist, and had an
accumulated deficit of $660.6 million at Decembr 3013.

At December 31, 2013, we had $103.3 milliooash and cash equivalents and $240.0 millicavailable-for-sale securities. We invest
our excess cash balances in money market and rabi&egecurities and U.S. government securitieac@ordance with our investment policy.
At December 31, 2013, all of our cash equivalents available-for-sale securities were investeditimee U.S. government securities or money
market funds. Our investment policy has the primawgstment objectives of preservation of principawever, there may be times when
certain of the securities in our portfolio will Filelow the credit ratings required in the politiithose securities are downgraded or impaired,
we would experience realized or unrealized losséise value of our portfolio, which would have alverse effect on our results of operations,
liquidity and financial condition.

Investment securities are exposed to varks, such as interest rate, market and cfedi.to the level of risk associated with certain
investment securities and the level of uncertaialsted to changes in the value of investment #&esirit is possible that changes in these risk
factors in the near term could have an adverseriabitmpact on our results of operations or stodébrs' equity.

Accounts Receivable.We extend credit to our customers for prodatgsresulting in accounts receivable. Customesats are
monitored for past due amounts. Past due accoecé$viable, determined to be uncollectible, aretamibff against the allowance for doubtful
accounts. Allowances for doubtful accounts arevesttd based upon past due amounts, historicald@sskexisting economic factors, and are
adjusted periodically. We offer cash discountsup@ustomers, generally 2% of the sales price asaamtive for prompt payment.

Accounts receivable (net of allowance fastt discounts) at December 31, 2013, was $12.fbmiths compared to $2.8 million at
December 31, 2012. Currently, we do not have agyifigant concerns related to accounts receivablmliections. As of February 19, 2014,
we have collected 98% of the accounts receivabigtanding at December 31, 2013.

Liabilities. Total liabilities were $278.4 million at Deceert81, 2013, which is $237.2 million higher tharbacember 31, 2012. The
increase in total liabilities was primarily duethe issuances of our Convertible Notes and Ser@oui®d Notes and an increase in deferred
revenue, mainly due to the license agreementsMharini and Sanofi for SPEDRA, as well as Qsynafeded product revenue.
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Operating Activities. Our operating activities used $135.3 millio23%.9 million and $36.9 million of cash during tyears ended
December 31, 2013, 2012 and 2011, respectively.

During the year ended December 31, 2018netioperating loss from continuing operation$b74.9 million was offset by $32.4 million
in non-cash share-based compensation expense thadased headcount and the automatic accelemttieesting of unvested stock options
held by certain employees in accordance with thagef the Amended Agreements and the terminatiefits plan, $8.4 million in
amortization of debt issuance costs and discoants $7.5 million due to an inventory impairmentrgfegafor Qsymia. Additional cash used in
operating activities resulted from changes in asaptl liabilities during the period, including a 880.2 million increase in inventories,
primarily for Qsymia and STENDRA, an increase o6 $million in deferred revenue mainly due to tltehse agreements with Menarini and
Sanofi for SPEDRA, as well as Qsymia deferred pcodevenue, and a decrease in accounts payabl4d illion during the year ended
December 31, 2013, due to the timing of actividad vendor payments.

During the year ended December 31, 2012netioperating loss of $139.7 million was offsgt#15.9 million in share-based
compensation expense due to increased headcouat®2®12 million net increase in accounts payalieyarily due to an increase in
marketing and sales activities and startup costthfopost-approval STENDRA and Qsymia clinicali The increase in accounts payable
was offset by a $17.4 million net increase in prégxpenses and other assets, which primarily waspcised of prepayments related to
Qsymia product liability insurance, manufacturirgranitment fees, medical affairs activities for Qsgnand prepaid product
commercialization costs for sales and marketinyiéies in support of the commercial launch of Qsgrim the U.S. In addition, there was a ne
$22.1 million increase in inventories, primarily f@symia and pre-launch inventory for STENDRA.

During the year ended December 31, 201dnetioperating loss of $47.0 million was offset#4 million in share-based compensation
expense and $3.1 million in amortization of disdoompremium on available-for-sale securities.

Investing Activities. Our investing activities used $90.1 million A% million and $8.6 million in cash during the yeanded
December 31, 2013, 2012 and 2011, respectively fllbiations from period to period are due prifyatd the timing of purchases, sales and
maturities of investment securities.

Financing Activities. Financing activities provided cash of $270.1liom, $205.6 million and $47.8 million during tlyears ended
December 31, 2013, 2012 and 2011, respectivelhdryear ended December 31, 2013, net cash probigdédancing activities included
$290.2 million in net proceeds from debt issuanpastally offset by $34.7 million in payments foapped call transactions. In the year ended
December 31, 2012, cash provided by financing aiets/included $192.0 million in net proceeds framunderwritten public offering of our
common stock. In the year ended December 31, 2@Eh provided by financing activities included 4&iillion in net proceeds from a
registered direct offering of our common stock.

On May 21, 2013, we closed an offering 22@&.0 million in 4.5% Convertible Senior Notes dday 1, 2020. On May 29, 2013, we
closed an additional $30.0 million of Convertiblets upon the exercise of an option by the infiiachasers of the Convertible Notes. Total
net proceeds from the Convertible Notes were apprabtely $241.8 million. For a further discussiortieé Convertible Notes, see "Contractual
Obligations—Notes Payable and Interest Payablaviel

On March 25, 2013, we entered into the Fase and Sale Agreement with BioPharma providinghf® purchase of a delite instrument
or the Senior Secured Notes. Under the BioPharmeeagent, we received a net amount of approxim&#8/4 million, at the closing on
April 9, 2013. For a further discussion of the Ser8ecured Notes, see "Contractual Obligations—&\Btgyable and Interest Payable" below.
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On March 6, 2012, we closed the underwrifteblic offering and sale of 9,000,000 sharesief@ompany's common stock. Gross
proceeds to us from this sale totaled approxima&282.5 million before deduction of approximately0$ million in underwriting discounts
and commissions and offering expenses. All of tiegas of common stock were offered pursuant t€Cthrapany's effective shelf registration
statement on Form S-3 (Registration No. 333-161948Juding the prospectus dated September 16, gd8mended on February 28, 2012)
contained therein, as the same has been supplaiente

On August 24, 2011, we closed on the shietotal of 6,889,098 shares of the Company's comstock, at a price of $6.65 per share,
pursuant to a previously reported securities pgelayreement entered into on August 23, 2011, ceittain investors in connection with a
registered direct offering of our common stocktha Offering. Gross proceeds to us from the sata@tommon stock in the Offering totaled
approximately $45.8 million before deduction of eppmately $529,000 in fees and expenses relat#et®ffering. All of the shares of
common stock were offered pursuant to an effecthadf registration statement on Form S-3ASR (Regfisin No. 333-161948), including the
prospectus dated September 16, 2009, containegither

On August 1, 2011, we filed a Form S-8€Mlumber 333-175926) with the SEC registering 600 ghares of common stock, par value
$0.001 per share, under the 1994 Employee StoathBse Plan, as amended.

The funding necessary to execute our basisrategies is subject to numerous uncertaintigish may adversely affect our liquidity and
capital resources. Commercialization of Qsymia ipaynore costly than we planned. In addition, cotoieof clinical trials and approval by
the FDA of investigational drug candidates may tsdeeral years or more, but the length of time galyevaries substantially according to the
type, complexity, novelty and intended use of arestigational drug candidate. It is also importamote that if an investigational drug
candidate is identified, the further developmenthaft candidate can be halted or abandoned afrarydue to a number of factors. These
factors include, but are not limited to, fundingistraints, lack of efficacy or safety or changeniarket demand.

We anticipate that our existing capitabieses combined with anticipated future cash flakbe sufficient to support our operating
needs at least through 2014. However, we anticippatiove may require additional funding to expamel tise of Qsymia through targeted
patient and physician education, find the rightmpearfor expanded Qsymia commercial promotion bocader primary care physician audie
create a pathway for centralized approval of thekatang authorization application for Qsiva in &, continue the expansion of our
distribution of Qsymia through certified retail pheacy locations, conduct post-approval clinicatigts for both Qsymia and STENDRA,
conduct non-clinical and clinical research and ttgu@ent work to support regulatory submissions aplications for our future
investigational drug candidates, finance the ciostslved in filing and prosecuting patent applicat and enforcing or defending our patent
claims, if any, to fund operating expenses, esthlddditional or new manufacturing and marketingabdities, and manufacture quantities of
our drugs and investigational drug candidates andake payments under our existing license agreesni@nQsymia and STENDRA.

If we require additional capital, we maglkany required additional funding through collaimms, public and private equity or debt
financings, capital lease transactions or otheil@vea financing sources. Additional financing nragt be available on acceptable terms, or at
all. If additional funds are raised by issuing égsiecurities, substantial dilution to existingcitbolders may result. If adequate funds are not
available, we may be required to delay, reducestiope of or eliminate one or more of our commeiatibn or development programs or
obtain funds through collaborations with otherd #r@ on unfavorable terms or that may requireouglinquish rights to certain of our
technologies, product candidates or products tleatvauld otherwise seek to develop on our own.
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Contractual Obligations

The following table summarizes our contmnatbbligations at December 31, 2013, excluding ammalready recorded on our consolid.
balance sheet as accounts payable or accruedtieshibnd the effect such obligations are expetdddhve on our liquidity and cash flow in
future fiscal years. This table includes our enfafile, non-cancelable, and legally binding oblayatiand future commitments as of
December 31, 2013. The amounts below do not inatedéingent milestone payments or royalties, asdime the agreements and
commitments will run through the end of terms, ashsno early termination fees or penalties areuthet! herein:

Payments Due by Perioc

Contractual obligations Total 2014 2015- 2017 2018- 2019 Thereafter
(in thousands)
Operating lease $ 12,04« $ 155 $ 599 $§ 3,84¢ $ 65¢
Purchase obligation
Manufacturing agreemen 64,43¢ 16,14 34,83( 13,46¢ —
Other agreemen 64,74 34,82« 29,91¢ — —
Notes payabli 300,00 — 43,57: 6,42¢ 250,00(
Interest payabl 96,82t 20,25( 48,17¢ 22,77 5,62¢
Total contractual obligatior $ 538,05. $ 72,767 $ 162,49. $ 46,51 $ 256,28(

Operating Leases

In November 2006, we entered into a 30-mdedse for our former corporate headquarterséalcat 1172 Castro Street in Mountain
View, California, or the Castro Lease. On Februsty2012, we terminated the lease for our formepa@te headquarters effective July 31,
2013. In addition, we have a lease on 4,914 sdeetef office space located at 1174 Castro Stidetintain View, California, or the
Expansion Space, which is adjacent to our formgoaate headquarters. The average base rent faxbension Space is approximately $2
per square foot or $13,513 per month. The leasthéExpansion Space has a term of 60 months coningellarch 15, 2012, with an option
to extend the term for one year from the expiratibthe new lease. The Expansion Space is currbsihyg listed for sublease.

We entered into a lease effective as ofelbdwer 11, 2012, with SFERS Real Estate Corp. theotandlord, for new principal executive
offices, consisting of an approximately 45,240 squeot building, located at 351 East Evelyn Avendeuntain View, California, or the
Evelyn Lease. The Evelyn Lease has an initial tefapproximately 84 months, commencing on May T, at a starting annual rental rate
of $31.20 per rentable square foot (subject toetjnecreases). We are entitled to an abatemeheahbnthly installments of rent for months
seven through 12 of the initial term subject to¢baditions detailed in the Evelyn Lease. We hawe aption to renew the Evelyn Lease for a
term of three years at the prevailing market ratdetailed in the Evelyn Lease. In addition, weehawne-time right to accelerate the
termination date of the Evelyn Lease from the eatjon of the 84th full calendar month of the temtte expiration of the 60th full calendar
month of the term, subject to the conditions dethih the Evelyn Lease. If this acceleration oftdrenination date is exercised, the following
will be payable to the Landlord: (i) six monthstb& monthly installments of rent and our proportitenshare of expenses and taxes subject to
the fifth lease year; and (ii) the unamortized jporof all of the leasing commissions and legakfdke initial alterations, and the Landlord's
allowance towards the cost of performing the ihdiéerations. As part of a cost reduction plame, finst floor of the Evelyn Lease has been
substantially vacated and we intend to list thisaoupied space for sublease.
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Included in the operating lease commitmabtsve are obligations under leases for which thm@any has vacated the underlying
facilities as part of a cost reduction plan. Thieseses expire at various dates through 2020 amdsept an aggregate obligation of $3.6 million
through 2020. The Company does not currently hatéease income related to the restructured spaeeCbmpany has restructuring accruals
of $1.0 million at December 31, 2013, which repn¢sehe difference between this aggregate futuligatibn and expected future sublease
income under estimated potential sublease agrespantvell as other facilities-related obligatiofst additional information regarding this
cost reduction plan, see Note 9: "NBecurring Charges" to our Consolidated Financiatédhents included elsewhere in this Annual Rept
Form 10-K.

For additional information regarding obligas under operating leases, see Note 15: "Comanitsii to our Consolidated Financial
Statements included elsewhere in this Annual Repofform 10-K.

Purchase Obligations

Purchase obligations consist of agreemerpisirchase goods or services that are enforceabléegally binding on us and that specify all
significant terms, including fixed or minimum quiets to be purchased; fixed, minimum or variahieg provisions; and the approximate
timing of the transaction. These include obligagidor product manufacturing, sales and marketimgices, including for our contract sales
organization, and research and development.

Manufacturing agreements

We have purchase commitments for raw netetipplies for Qsymia totaling $6.4 million at Betber 31, 2013. In addition, in July 20
we entered into a manufacturing agreement with I€atté&?harma Solutions, LLC, or Catalent, to suggggnmercial inventory for Qsymia
beginning in 2012 and ending in 2016. Our remaimiogmitment under this agreement is to complete guechase orders with Catalent for
the production of Qsymia and for process improvermenjects, which totaled approximately $1.4 mitliat December 31, 2013.

The API and the tablets for STENDRA/SPEDR#anafil) are currently manufactured by MTPC. Ehare no minimum purchase
obligations for STENDRA/SPEDRA under our agreemevita MTPC. We have placed orders with MTPC for mafil product testing and
finished goods, and our remaining commitment utidese purchase obligations at December 31, 20t8etb$4.4 million.

On July 31, 2013, we entered into a Commak8upply Agreement with Sanofi Chimie pursuanivtuich they will manufacture and
supply the API for our drug avanafil. Further, oavémber 18, 2013, we entered into a ManufacturimSupply Agreement with Sanofi
Winthrop Industrie pursuant to which they will méacture and supply the avanafil tablets. We hav@muim purchase commitments under
these agreements to purchase API materials from #0tugh 2018, and to purchase tablets from 2Bfdugh 2019. Our minimum purchase
commitments under these agreements total approsiyn®$1.5 million as of December 31, 2013.

We have also entered into an agreementanfittird party to perform manufacturing-relatedvazss including product stability testing on
our behalf and, at December 31, 2013, our remaicémgmitment under this agreement totaled $713,000.

Other agreements

On May 22, 2012, we entered into a Dedit&ales Team Agreement, or the Sales Team AgreemigmtPDI, Inc., or PDI, to provide us
with promotional and commercialization support sgs for Qsymia. The Sales Team Agreement wastaféebbeginning on July 30, 2012,
and, on December 4, 2014, we extended the terlrecdgreement through December 31, 2015. Under the
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terms of the Sales Team Agreement, PDI providegitins150 full-time sales representatives, threétfale field liaison managers, and one
full-time account manager. In addition, under tladeS Team Agreement, PDI provides us with programgnnel to collect and capture
physician information, including physician targatiglan reach and frequency, deactivation infoioratelated to physician accounts and
physician's behavioral or attitudinal responseofBecember 31, 2013, our total obligation under $ales Team Agreement is $56.1 million,
including primarily compensation costs and admiaiste service fees. In addition, we have remaimiogmitments under other various
marketing services agreements totaling $407,0@=aember 31, 2013.

We have entered into various agreements alihical consultants, investigators, clinical pliprs and clinical research organizations to
perform clinical trial management and clinical sasdon our behalf and, at December 31, 2013, ouai@ng commitment under these
agreements totaled $8.2 million. We make paymentese providers based upon the number of pagentdled and the length of their
participation in the trials. These obligations, lewer, are contingent on future events, e.g., tteeabpatient accrual in our clinical trials.
Although all of these contracts could be cancdliedss, this amount represents the remaining camthamounts that would be due in case of
cancellation as of December 31, 2013, which arenubided in our consolidated balance sheet atdhts.

Notes Payable and Interest Payable
Convertible Senior Notes Due 2020

On May 21, 2013, we closed an offering 228.0 million in 4.5% Convertible Senior Notes dday 1, 2020. On May 29, 2013, we
closed on an additional $30.0 million of ConverilNotes upon the exercise of an option by theaingtirchasers of the Convertible Notes.
Total net proceeds from the Convertible Notes vegngroximately $241.8 million. The Convertible Notee governed by an indenture, dated
as of May 21, 2013, between VIVUS and Deutsche Béaiional Trust Company, as trustee.

The Convertible Notes are senior unsecal#igations of the Company and bear interest atealfrate of 4.50% per annum, payable
semiannually in arrears on May 1 and Novemberdagh year, beginning on November 1, 2013, unlesigrepurchased or converted.

The Convertible Notes are convertible mpproximately 16,826,000 unregistered shares o€oommon stock under certain circumstar
prior to maturity at a conversion rate of 67.30B8res per $1,000 principal amount of the Convertitibtes, which represents a conversion
price of approximately $14.858 per share, subgeidjustment under certain conditions. The ConvierfNotes are convertible at the option of
the holders at any time prior to the close of besénon the business day immediately preceding Nogefn 2019, only under certain
conditions. On or after November 1, 2019, holdeay wonvert all or any portion of their ConvertiiNetes at any time at their option at the
conversion rate then in effect, regardless of tlveselitions. Subject to certain limitations, welwittle conversions of the Convertible Notes
by paying or delivering, as the case may be, casdres of our common stock or a combination of emshshares of our common stock, at our
election. The conversion rate of the Convertibleddpand the corresponding conversion price, wilsbbject to adjustment for certain events,
but will not be adjusted for accrued interest. didiion, following certain corporate transactiohattoccur on or prior to the maturity date for
the Convertible Notes, we will increase the conegrsate for a holder that elects to convert its1@atible Notes in connection with such a
corporate transaction.
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Senior Secured Notes Due 2018

On March 25, 2013, we entered into the Fase and Sale Agreement with BioPharma providinghi® purchase of a delite instrument
or the Senior Secured Notes. Under the BioPharmeeagent, we received net proceeds of approxim&wsy4 million, at the closing on
April 9, 2013.

We are obligated to make scheduled quarparyments under the BioPharma agreement. Thepfisshent is scheduled to be made in the
second quarter of 2014, and the final paymenttisdaled to be made in the second quarter of 208 stheduled quarterly payments are
subject to the net sales of (i) Qsymia (and anjvdéve or improvement thereof, including Qsivaita®lates to the EU), or the Product, and
(i) any other obesity agent developed or markéteds or our affiliates or licensees. The schedqglaatterly payments, other than the paymer
(s) scheduled to be made in the second quartedX,Aare capped at the lower of the scheduled patyameounts or 25% of the net sales of
(i) and (ii) above. Accordingly, if 25% of the nsles is less than the scheduled quarterly payriemt,25% of the net sales is due for that
quarter, with the exception of the payment(s) sateatito be made in the second quarter of 2018, whgrunpaid scheduled quarterly
payments plus any accrued and unpaid make-whofeipnes must be paid. Any quarterly payment less tharscheduled quarterly payment
amount will be subject to a make-whole premium étuthe applicable scheduled quarterly paymenhefpreceding quarter less the actual
payment made to BioPharma for the preceding quartdtiplied by 1.03. Regardless, we may pay schestiguarterly payments out of any
available funds notwithstanding Product net salés.also have the option to prepay all scheduledterya payments as specified in the
BioPharma agreement.

To secure our obligations in connectiorhwiite BioPharma agreement, we granted BioPharreauaity interest to (i) the purchased
receivables which are defined in the BioPharmaegent as the scheduled quarterly payments, anypswgtaents of such payments based or
an audit of our records and any interest due orfiditegjoing amounts, and (ii) our patents, trademackpyrights and regulatory filings related
to the Product, or the Additional Collateral.

Additional Contingent Payments

We have entered into development, licemskesaipply agreements that contain provisions fgnpnts upon completion of certain
development, regulatory and sales milestones. Dtigetuncertainty concerning when and if thesestolges may be completed or other
payments are due, we have not included these paltérttire obligations in the above table.

Mitsubishi Tanabe Pharma Corporation

In January 2001, we entered into an exetudevelopment, license and clinical trial and carsial supply agreement with Tanabe
Seiyaku Co., Ltd., now MTPC, for the developmerd aommercialization of avanafil, a PDES5 inhibitengpound for the oral and local
treatment of male and female sexual dysfunctiordedithe terms of the agreement, MTPC agreed td graexclusive license to us for
products containing avanafil outside of Japan, N&idrea, South Korea, China, Taiwan, Singaporepmedia, Malaysia, Thailand, Vietham
and the Philippines. We agreed to grant MTPC afusike@, royalty-free license within those countrdiesoral products that we develop
containing avanafil. In addition, we agreed to gidi PC an exclusive option to obtain an exclusiegalty-bearing license within those
countries for non-oral products that we develop@ioimg avanafil. MTPC agreed to manufacture ampguus with avanafil for use in clinical
trials, which were our primary responsibility. TWRE'PC agreement contains a number of milestone paisiie be made by VIVUS based on
various triggering events. Through December 31320hder the terms of the MTPC agreement, we haiceatotal of $15.0 million to MTPC
in milestone payments, including $2.0 million in13) upon approval of SPEDRA (avanafil) in the Ebid 3.0 million in 2012, upon FDA
approval of STENDRA (avanafil). In addition, durig§13 and 2012, we purchased from MTPC
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$10.0 million and $7.4 million of product, respeely, under the supply portion of the Agreemenpiieparation for the commercial launch in
the U.S., the EU and certain other territories tis the U.S. and EU approvals.

We expect to make other substantial paystenMTPC in accordance with this agreement asoméirtue to develop avanafil in our
territories outside of the United States and, graped for sale, commercialize avanafil for thel tm@atment of male sexual dysfunction in
those territories. Potential future milestone pagtaénclude $6.0 million upon achievement of $25@ibion or more in worldwide net sales
during any calendar year.

The term of the MTPC agreement is based country-by-country and on a product-by-produdisarhe term shall continue until the
later of (i) 10 years after the date of the filslesfor a particular product, or (ii) the expiratiof the last-to-expire patents within the MTPC
patents covering such product in such countryhéndvent that our product is deemed to be (i) fisently effective or insufficiently safe
relative to other PDES5 inhibitor compounds basegualnlished information, or (ii) not economicallyafble to develop due to unforeseen
regulatory hurdles or costs as measured by stasdardmon in the pharmaceutical industry for thjgetef product, we have the right to
terminate the agreement with MTPC with respecutthgroduct.

In August 2012, we entered into an amendnmeaur agreement with MTPC that permits us to afiacture the API and tablets for
STENDRA ourselves or through third parties. Accngdio the amendment, the transition of manufaatuiiom MTPC must occur on or beft
June 30, 2015. As mentioned above, on July 31, ,20&2ntered into a Commercial Supply Agreemertt 8&nofi Chimie to manufacture and
supply the API for avanafil on an exclusive bagishie United States and other territories and senai-exclusive basis in Europe, including the
EU, Latin America and other territories. Further naentioned above, on November 18, 2013, we entete@ Manufacturing and Supply
Agreement with Sanofi Winthrop Industrie to mantfae and supply the avanafil tablets on an exctubasis in the United States and other
territories and on a semi-exclusive basis in Europsuding the EU, Latin America and other temiés. We intend to submit an amendment tc
the NDA for avanafil to the FDA, and a variationthe marketing authorization, or MA, for avanafilthe EMA, to include Sanofi Chimie as a
qualified supplier of the avanafil APl and Sanofinttirop Industrie as a qualified supplier of theuaafil tablets.

On February 21, 2013, we entered into hivel amendment to our agreement with MTPC whichgrmgnother things, expands our rights,
or those of our sublicensees, to enforce the pateensed under the MTPC agreement against alliegéogement, and clarifies the rights and
duties of the parties and our sublicensees upamnation of the MTPC agreement. In addition, weavebligated to use our best commercial
efforts to market STENDRA in the U.S. by Decembgyr 2013, which was achieved by our commercialiragiartner, Auxilium. On July 23,
2013, we entered into the fourth amendment to gteeanent with MTPC which, among other things, cleartfie definition of net sales used tc
calculate royalties owed by us to MTPC.

Other

In October 2001, we entered into an assegritragreement, or the Assignment Agreement, withnTds Najarian, M.D., for a combination
of pharmaceutical agents for the treatment of apesid other disorders, or the Combination Ther#émt has since been the focus of our
investigational drug candidate development progi@n®symia for the treatment of obesity, obstruetsleep apnea and diabetes. The
Combination Therapy and all related patent appbtoat or the Patents, were transferred to us waHdwide rights to develop and
commercialize the Combination Therapy and explatPatents. Pursuant to the Assignment Agreentenydh December 31, 2013, we have
paid a total of $1.2 million and have issued fuwigsted and exercisable options to purchase 60/t@s of VIVUS's common stock to
Dr. Najarian. In addition, the Assignment Agreememjuires us to pay royalties on
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worldwide net sales of a product for the treatnwdritbesity that is based upon the Combination Theemd Patents until the last-to-expire of
the assigned Patents. To the extent that we deoid® commercially exploit the Patents, the Assignt Agreement will terminate and the
Combination Therapy and Patents will be assigne#t tmDr. Najarian. In 2006, Dr. Najarian joine@t@ompany as a part-time employee anc
served as a Principal Scientist. In November 2@t3Najarian's employment with the Company endéubalgh he continues to work for us on
a consulting basis.

Off-Balance Sheet Arrangements

We have not entered into any off-balanaeskinancing arrangements and have not establasgdpecial purpose entities. We have not
guaranteed any debt or commitments of other estitieentered into any options on non-financial ssse

Indemnifications

In the normal course of business, the Camppaiovides indemnifications of varying scope taaie customers against claims of
intellectual property infringement made by thirdtfes arising from the use of its products andgalinical research organizations and
investigator sites against liabilities incurrecconnection with any thirgharty claim arising from the work performed on béb&the Company
among others. Historically, costs related to thedemnification provisions have not been significand the Company is unable to estimate th
maximum potential impact of these indemnificatioovisions on its future results of operations.

Pursuant to the terms of the Asset Purchgseement with Meda to sell certain of the aseslested to the MUSE business to Meda, the
Company agreed to indemnify Meda in connection Withrepresentations and warranties that it madeearaing its rights, liabilities and ass
related to the MUSE business and its authorityntereinto and consummate the MUSE Transaction.Jdrapany also made certain covenant
in the Asset Purchase Agreement which survive libsing of the MUSE Transaction, including a threarcovenant not to develop,
manufacture, promote or commercialize a trans-uaktrectile dysfunction drug.

On May 15, 2007, the Company closed itssgaation with K-V Pharmaceutical Company, or K-bf, the sale of its investigational drug
candidate, Evamist. At the time of the sale, Evamiss an investigational drug candidate and wayetwapproved by the FDA for marketing.
Pursuant to the terms of the Asset Purchase Agmteiiorethe sale of Evamist, the Company made aergpresentations and warranties
concerning its rights and assets related to Evaanidtthe Company's authority to enter into and womsate the transaction. The Company .
made certain covenants that survive the closing dithe transaction, including a covenant notgerate a business that competes, in the U.S
and its territories and protectorates, with ther&iga product.

To the extent permitted under Delaware kine,Company has agreements whereby it indemiiifiedficers and directors for certain
events or occurrences while the officer or directpor was, serving at the Company's requestéh sapacity. The indemnification period
covers all pertinent events and occurrences duhiegfficer's or director's lifetime. The maximumt@ntial amount of future payments the
Company could be required to make under these indieation agreements is unlimited; however, therpany maintains director and officer
insurance coverage that reduces its exposure aidesnthe Company to recover a portion of any &iaimounts paid. The Company believes
the estimated fair value of these indemnificatigreeaments in excess of applicable insurance cogasaginimal.
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Recent Accounting Pronouncements

There have been no recent accounting prozeuents or changes in accounting pronouncemeritggdbie year ended December 31, 2
that are of significance, or potential significartcghe Company.

Dividend Policy

We have not paid any dividends since ocetion and do not intend to declare or pay aniddivds on our common stock in the
foreseeable future. Declaration or payment of fitlividends, if any, will be at the discretion afrdoard of Directors after taking into acco
various factors, including our financial conditimperating results and current and anticipated nashs.

Cautionary Note on Forward-Looking Statements

Our business is subject to significantsjgkcluding but not limited to, the risks inher@mbur research and development activities,
including the successful completion of clinicahtsi the lengthy, expensive and uncertain processeaking regulatory approvals; uncertainties
associated both with the potential infringemenpatients and other intellectual property rightshirftk parties, and with obtaining and enforcing
our own patents and patent rights; uncertaintiganding government reforms and of product pricing eeimbursement levels, technological
change, competition, manufacturing uncertaintiebdependence on third parties. Even if our invasitigal drug candidates appear promising
at an early-stage of development, they may notréae market for numerous reasons. Such reasolusléthe possibilities that the drug will
be ineffective or unsafe during clinical trials IMail to receive necessary regulatory approvadd, be difficult to manufacture on a large-scale,
will be uneconomical to market or will be precludeain commercialization by proprietary rights ofrthparties. For more information about
the risks we face, see "ltem 1.A. Risk Factorsluded in this report.

ltem 7A. Quantitative and Qualitative Disclosures about MakRisk

The Securities and Exchange Commissiofesralated to market risk disclosure requires tiatdescribe and quantify our potential losse!
from market risk sensitive instruments attributaioleeasonably possible market changes. Marketsgskitive instruments include all financial
or commodity instruments and other financial instemts that are sensitive to future changes ingsteates, currency exchange rates,
commodity prices or other market factors.

Market and Interest Rate Risk

Our cash, cash equivalents and availablsdte securities as of December 31, 2013, comssimarily of money market funds and U.S.
Treasury securities. Our cash is invested in aerare with an investment policy approved by our BadrDirectors that specifies the
categories (money market funds, U.S. Treasury g&siand debt securities of U.S. government agenciorporate bonds, asset-backed
securities, and other securities), allocations, ratidgs of securities we may consider for investm€urrently, we have focused on investin
U.S. Treasuries until market conditions improve.

Our primary exposure to market risk is iagt income sensitivity, which is affected by chesiaqh the general level of U.S. interest rates,
particularly because the majority of our investrseare in short-term marketable debt securities.primary objective of our investment
activities is to preserve principal. Some of theusities that we invest in may be subject to marigit This means that a change in prevailing
interest rates may cause the value of the investtodhuctuate. For example, if we purchase a sgcthrat was issued with a fixed interest rate
and the prevailing interest rate later rises, @lee of our investment may decline. A hypothetld@0 basis point increase in interest rates w
reduce the fair value of our available-for-saleusies at December 31, 2013, by approximately $iilBon. In general, money market funds
are not subject to market risk because the intpagton such funds fluctuates with the prevailimgrest rate.
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Item 8.

Financial Statements and Supplementary Data

VIVUS, INC.

1. Index to Consolidated Financial Statements

The following financial statements arediles part of this Report:

Reports of Independent Registered Public Accourfing 10z
Consolidated Balance Sheets as of December 31,&012017% 104
Consolidated Statements of Operations for the yeraded December 31, 2013, 2012 and 2 10t
Consolidated Statements of Comprehensive Loshiéyé¢ars ended December 31, 2013, 2012

and 2011 10t
Consolidated Statements of Stockholders' Equitytferyears ended December 31, 2013, 2012

and 2011 10€
Consolidated Statements of Cash Flows for the yeadted December 31, 2013, 2012 and z 107
Notes to Consolidated Financial Stateme 10¢
Financial Statement Schedule 15z
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

The Board of Directors and Stockholders of
VIVUS, Inc.

We have audited the accompanying conselitiblance sheets of VIVUS, Inc. as of Decembe313 and 2012, and the related
consolidated statements of operations, comprehefs$s, stockholders' equity and cash flows foheddhe three years in the period ended
December 31, 2013. In connection with our audittheffinancial statements, we have also auditedithacial statement schedule in Item 15
(a)(2). These financial statements and schedulthareesponsibility of the Company's management.r@sponsibility is to express an opinion
on these financial statements and schedule basedraudits.

We conducted our audits in accordance thighstandards of the Public Company Accounting Slgat Board (United States). Those
standards require that we plan and perform the &mdbtain reasonable assurance about whethdindrecial statements are free of material
misstatement. An audit includes examining, on tldasis, evidence supporting the amounts and diss in the financial statements,
assessing the accounting principles used and &ignifestimates made by management, as well agatirg the overall presentation of the
financial statements and schedule. We believedimaaudits provide a reasonable basis for our opini

In our opinion, the consolidated finan@ttements audited by us present fairly, in allemak respects, the consolidated financial positiol
of VIVUS, Inc. at December 31, 2013 and 2012, dreddonsolidated results of its operations andaghdlows for each of the three years in
period ended December 31, 2013, in conformity Wwit8. generally accepted accounting principles.

Also, in our opinion, the financial statamhechedule, when considered in relation to théclamsolidated financial statements taken as ¢
whole, presents fairly, in all material respedtg, information set forth therein.

We also have audited, in accordance wighstndards of the Public Company Accounting OgatdBoard (United States), VIVUS, Inc.'s
internal control over financial reporting as of Batber 31, 2013, based on criteria establishédtémnal Control—Integrated Framework
issued by the Committee of Sponsoring Organizatidrike Treadway Commission (COSO) and our repated February 27, 2014 expressed
an unqualified opinion thereon.

/s/ OUM & Co. LLP

San Francisco, California
February 27, 2014

102




Table of Contents

REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

The Board of Directors and Stockholders of
VIVUS, Inc.

We have audited VIVUS, Inc.'s internal ¢ohbver financial reporting as of December 31, 2ased on criteria establishednternal
Control—Integrated Framewoiiksued by the Committee of Sponsoring Organizatidriee Treadway Commission (the COSO criteria).
VIVUS, Inc.'s management is responsible for maimteyj effective internal control over financial repog and for its assessment of the
effectiveness of internal control over financigboeting included in the accompanying Iltem 3anagement's Annual Report on Internal
Control Over Financial ReportingOur responsibility is to express an opinion o& ¢bmpany's internal control over financial repaytbased
on our audit.

We conducted our audit in accordance withstandards of the Public Company Accounting Ogiet8oard (United States). Those
standards require that we plan and perform the &mdbtain reasonable assurance about whetheatigéénternal control over financial
reporting was maintained in all material respe@is: audit included obtaining an understanding térimal control over financial reporting,
assessing the risk that a material weakness eaististesting and evaluating the design and operafiiectiveness of internal control based on
the assessed risk. Our audit also included perfagreiuch other procedures as we considered necesghg/circumstances. We believe that
our audit provides a reasonable basis for our opini

A company's internal control over finanaigborting is a process designed to provide redderassurance regarding the reliability of
financial reporting and the preparation of finahstatements for external purposes in accordantiegeinerally accepted accounting princip
A company's internal control over financial repogtincludes those policies and procedures that€ftpin to the maintenance of records that,
in reasonable detail, accurately and fairly reftbettransactions and dispositions of the assdtseocfompany; (2) provide reasonable assuranc
that transactions are recorded as necessary tatg@aparation of financial statements in accor@anwith generally accepted accounting
principles, and that receipts and expenditureb®ttbmpany are being made only in accordance witioaizations of management and
directors of the company; and (3) provide reasanabburance regarding prevention or timely deteatfainauthorized acquisition, use, or
disposition of the company's assets that could havaterial effect on the financial statements.

Because of its inherent limitations, intdroontrol over financial reporting may not prevendetect misstatements. Also, projections of
any evaluation of effectiveness to future periogssabject to the risk that controls may becomdeénaate because of changes in condition
that the degree of compliance with the policieprocedures may deteriorate.

In our opinion, VIVUS, Inc. maintained, afl material respects, effective internal contre¢iofinancial reporting as of December 31, 2!
based on the COSO criteria.

We also have audited, in accordance wighstndards of the Public Company Accounting Ogatdoard (United States), the
consolidated balance sheets of VIVUS, Inc. as afdbeber 31, 2013 and 2012, and the related consatidéatements of operations,
comprehensive loss, stockholders' equity and daslsffor each of the three years in the period dridlecember 31, 2013 and our report datec
February 27, 2014 expressed an unqualified opitfiereon.

/s/ OUM & Co. LLP

San Francisco, California
February 27, 2014
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VIVUS, INC.
CONSOLIDATED BALANCE SHEETS

(In thousands, except par value)

December 31

2013 2012
ASSETS
Current asset:
Cash and cash equivalel $ 103,26: $ 58,60¢
Available-for-sale securitie 240,02 155,98:
Accounts receivable, n 12,21 2,77¢
Inventories, ne 48,50: 25,35
Prepaid expenses and other as 19,93¢ 19,15¢
Total current asse 423,94: 261,87t
Property and equipment, r 1,95¢ 1,951
Non-current assel 5,901 287
Total asset $ 431,79¢ $ 264,11
LIABILITIES AND STOCKHOLDERS' EQUITY
Current liabilities:
Accounts payabl $ 10,75¢ $ 25,37¢
Accrued and other liabilitie 23,99: 14,68(
Deferred revenu 17,25¢ 1,15(
Total current liabilities 52,007 41,20¢
Long-term debi 213,10¢
Deferred reveni—net of current portiol 10,36( —
Non-current accrued and other liabiliti 2,95¢ —
Total liabilities 278,42 41,20t
Commitments and contingenci
Stockholders' equity
Preferred stock; $1.00 par value; 5,000 shareodatd; no shares
issued and outstanding at December 31, 2013 an2l — —
Common stock; $.001 par value; 200,000 shares arn#ftbat
December 31, 2013 and 2012; 103,161 and 100,658sslssued
and outstanding at December 31, 2013 and 2012 ctgeply 10z 101
Additional paic-in capital 813,80: 708,92:
Accumulated other comprehensive incc 66 33
Accumulated defici (660,60:) (486,149
Total stockholders' equit 153,36¢ 222,90¢
Total liabilities and stockholders' equ $ 431,79¢ $ 264,11:

See accompanying notes to consolidated financsistents.
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VIVUS, INC.

CONSOLIDATED STATEMENTS OF OPERATIONS

(In thousands, except per share data)

Years Ended December 3

2013 2012 2011
Revenue
Net product revenu $ 2524 $  2,01Z —
License revenu 55,83¢ —
Total revenu 81,08: 2,017 —
Operating expense
Cost of goods sol 4,86¢ 187 —
Inventory impairment and commitment { 10,22¢ — —
Research and developm 29,67 32,06¢ 24,60
Selling, general and administrati 158,23! 109,66! 22,47.
Non-recurring charge 32,69 — —
Total operating expens 235,69¢ 141,91 47,07¢
Loss from operation (154,619  (139,90) (47,076
Interest and other expense (incon
Interest expense (income), | 19,53 (199 (240
Other expens 703 — —
Total interest and other income (exper 20,23t (199) (240
Loss from continuing operations before income tz (174,849 (139,700  (46,83¢)
Provision for income taxe 97 27 19C
Loss from continuing operatiol (174,946  (139,73) (47,026
Income (loss) from discontinued operations, netg 49C (14¢) 88€
Net loss $ (174,450 $ (139,88) $ (46,140
Basic and diluted net loss per shz
Continuing operation $ 1.72) $ (1.42) $ (0.56)
Discontinued operatior 0.0C 0.0C 0.01
Net loss per shai $ (1.72) $ (1.42) $ (0.59
Shares used in per share computat
Basic and dilutet 101,17- 98,28¢ 84,39
VIVUS, INC.
CONSOLIDATED STATEMENTS OF COMPREHENSIVE LOSS
(In thousands)
Years Ended December 3
2013 2012 2011

Net loss

Other comprehensive income—unrealized gain on

securities, net of taxe
Comprehensive los

$ (174,45) $ (139,88) $ (46,14

33

8

21

$ (174,42) $ (139,87) $ (46,119

See accompanying notes to consolidated finan@&sients.
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VIVUS, INC.
CONSOLIDATED STATEMENTS OF STOCKHOLDERS' EQUITY

(In thousands)

Accumulated

Common Stock Additional Other
Paid-In Comprehensive Accumulated
Shares Amount Capital Income (Loss) Deficit Total
Balances,

December 31, 201 81,56¢ $ 82 $ 432,04. $ 4 $ (300,12) $ 132,00:
Sale of common

stock through

employee stock

purchase pla 36 — 211 — — 211
Exercise of

common stock

options for casl 482 — 2,35¢ — — 2,35¢
Share-based

compensation

expense — — 7,35 — — 7,35

Proceeds from

registered direct

public offering of

common stocl 6,88¢ 7 45,80¢ — — 45,81:
Issue costs for

registered direct

public offering of

common stocl — — (529 — — (529
Net unrealized gail

on securitie: — — — 21 — 21
Net loss — — — — (46,140) (46,140

Balances,

December 31, 201 88,97t 89 487,23! 25 (346,26 141,08:
Sale of common

stock through

employee stock

purchase pla 35 — 314 — — 314
Exercise of

common stock

options for casl 2,64¢ 3 13,24¢ — — 13,25
Share-based

compensation

expense — — 16,13: — — 16,13:
Proceeds from

registered direct

public offering of

common stocl 9,00( 9 202,49: — — 202,50(
Issue costs for

registered direct

public offering of

common stocl — — (10,500 — — (10,500
Net unrealized gail

on securitie: — — — 8 — 8
Net loss — — — — (139,88) (139,88)

Balances,

December 31, 201  100,65¢ 101 708,92: 33 (486,14¢) 222,90¢
Sale of common

stock through

employee stock

purchase pla 10z — 86( — — 86(
Exercise of

common stock
options for casl 2,36¢ 2 13,70« — — 13,70¢



Vesting of restricte
stock units

Share-based
compensation
expense

Equity component
of convertible
debt

Offering cost
allocated to
equity

Purchase of cappe
call transactiot

Net unrealized gail
on securitie:

Net loss

Balances,

December 31, 201

33 — — — —
— 32,87 — — 32,87
— 95,26 — — 95,26
— (3,119 — — (3,119
— (34,709 — — (34,709
— — 33 — 33
— — — (174,450  (174,45()
103,16. $ $ 813,80: $ 66 $ (660,60) $ 153,36

106

See accompanying notes to consolidated financsdistents.
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VIVUS, INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS

(In thousands)

Cash flows from operating activities:
Net loss from continuing operatio

Adjustments to reconcile net loss from continuipgm@tions to net cash used for operating

activities from continuing operation
Depreciatior
Amortization of debt issuance costs and disco
Amortization of discount or premium on availe-for-sale securitie
Shar-based compensation expel
Unrealized foreign currency remeasurement
Loss on disposal and impairment of property andpgent
Inventory impairmen
Changes in assets and liabiliti
Accounts receivabl
Inventories
Prepaid expenses and other as
Accounts payabl
Accrued and other liabilitie
Deferred revenu
Net cash used for operating activities from coritiguoperation:
Net cash used for operating activities from distard operation
Net cash used for operating activit
Cash flows from investing activities:
Property and equipment purcha
Purchases of availal-for-sale securitie
Proceeds from maturity of availa-for-sale securitie
Proceeds from sale of availa-for-sale securitie
Non-current assel
Net cash used for investing activiti
Cash flows from financing activities:
Net proceeds from debt issuan
Payments for capped call transacti
Net proceeds from exercise of common stock opt
Sale of common stock through employee stock puechbn
Net proceeds from issuance of common s
Net cash provided by financing activities from éouning operation:
Net increase in cash and cash equivalen
Cash and cash equivalents:
Beginning of yea
End of yeal

Supplemental cash flow disclosure
Interest paic

Income taxes pai

Non-cash investing activities:
Unrealized gain on securiti

Years Ended December 3

2013 2012 2011
$(174,940) $(139,73) $ (47,020
97z 271 10z
8,36¢ — —
2,63t 3,95( 3,11¢
32,39 15,93¢ 7,35:
(23€) — —
89€ — —
7,52t — —
(9,436) (2,779 —
(30,19) (22,050 11¢
2,08¢ (17,360) (14E)
(14,82) 22,20: 54t
13,17( 7,38¢ 15
26,46 1,15( —
(135,11) ~ (131,03) (35,92
(20¢) (88E) (980)
(135,32)  (131,91) (36,900
(1,795) (1,669) (201)
(329,14)  (226,65) (137,409
242,50(  133,25( 129,00
— 40,76 —
(1,687) (287) —
(90,12) __ (54,59) (8,610)
290,24 — —
(34,709 — —
13,70¢ 13,25( 2,35¢
85¢ 314 211
— 192,00( 45,28
270,10. 205,56 47 84
44,65, 19,05; 2,33¢
58,60 39,55 37,21¢
$ 103,26. $ 5860 $ 39,55
$ 5000 $ — 3 —
$ 32 $ 7 3 24
$ 33 $ 8 $ 21

See accompanying notes to consolidated financ#tistents.
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VIVUS, INC.

NOTES TO CONSOLIDATED FINANCIAL STATEMENTS
Note 1. Business and Significant Accounting Police
Business

VIVUS is a biopharmaceutical company witlotU.S. Food and Drug Administration, or FDA, apgrd therapies, Qsymia® and
STENDRA™. The Company's drug Qsymia (phentermirtetapiramate extended-release) was approved biy@iAeon July 17, 2012, as an
adjunct to a reduced-calorie diet and increasediphlactivity for chronic weight management in lagatients with an initial body mass index
(BMI) of 30 or greater (obese), or 27 or greateefaveight) in the presence of at least one weiglated comorbidity, such as hypertension,
type 2 diabetes mellitus or high cholesterol (gpidmia). Qsymia incorporates a proprietary forrfiakacombining low doses of active
ingredients from two previously approved drugs,mamine and topiramate. Although the exact meamarmf action is unknown, Qsymia is
believed to suppress appetite and increase satietige feeling of being full, the two main mectansg that impact eating behavior. On
September 17, 2012, the Company announced then&uKet availability of Qsymia through a certifiedrhe delivery network, which includes
CVS Pharmacy, Express Scripts, Walgreens, Wal-Maarmacy, and, for its members only, Kaiser Perman®©n July 1, 2013, the Company
announced initial retail availability of Qsymia ttugh approximately 8,000 Walgreens, Costco and Bleade pharmacies nationwide. As of
the date of this report, Qsymia is available inrd®2000 certified retail pharmacies nationwidee Bompany intends to continue to certify .
add new pharmacies to the Qsymia retail pharmatyank, including national and regional chains adl &g independent pharmacies. In
addition, Qsymia continues to be available throagtertified home delivery pharmacy network for @ats who prefer to receive Qsymia by
mail.

In October 2012, the Company received #gative opinion from the European Medicines AgencyEMA, Committee for Medicinal
Products for Human Use, or CHMP, recommending e¢fosthe marketing authorization for the medicipedduct Qsivd™ in the European
Union, or EU, (the approved trade name for Qsymithé EU) due to concerns over the potential caegioular and central nervous system
effects associated with long-term use, teratogeaiential and use by patients for whom Qsiva wawthhave been indicated. The Company
requested that this opinion be re-examined by tH¥E. After re-examination, on February 21, 2018, @HMP adopted a final opinion that
reaffirmed the Committee's earlier negative opinion May 15, 2013, the European Commission issusgtesion refusing the grant of
marketing authorization for Qsiva in the EU. On @egber 20, 2013, the Company submitted a requébet&MA for Scientific Advice, a
procedure similar to the U.S. Special Protocol Asseent process, regarding use of a pre-specifiedrimanalysis from the AQCLAIM
cardiovascular outcomes trial to support the resssion of an application for a marketing authoimatfor Qsiva for treatment of obesity in
accordance with the EU centralized procedure. Basdéedback from the EMA health authority, as wvaslivarious country health authorities
associated with review of the AQCLAIM trial applizan, the protocol has been revised and resubmiittéide FDA. The Company also intends
to seek approval for Qsymia in other territoriessaie the United States and EU. The Company intemdemmercialize Qsymia in territories
where it obtains approval through collaborationeagnents with third parties.

The Company's drug STENDRA, or avanafifrisoral phosphodiesterase type 5, or PDES5, irdniliitat the Company has licensed from
Mitsubishi Tanabe Pharma Corporation, or MTPC. SDRX was approved by the FDA on April 27, 2012, tloe treatment of erectile
dysfunction, or ED, in the United States. On Juge2®13, the European Commission, or EC, adoptdplementing decision granting
marketing authorization for SPEDRA™ (the approweadi¢ name for avanafil in the EU) for the treatn@rED in the EU. On July 5, 2013, 1
Company entered into an
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VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 1. Business and Significant Accounting Policgg Continued)

agreement with Menarini Group, through its subsidBerlin-Chemie AG, or Menarini, under which Memareceived an exclusive license to
commercialize and promote SPEDRA for the treatmoéiD in over 40 European countries, including B¢, plus Australia and New Zeala

On October 10, 2013, the Company enterdan agreement with Auxilium Pharmaceuticals,,loc Auxilium, under which Auxilium
received an exclusive license to commercializemodote STENDRA in the United States and CanadaD&@ember 11, 2013, the Company
entered into an agreement with Sanofi under whaoto8 received an exclusive license to commeraadiad promote avanafil for therapeutic
use in humans in Africa, the Middle East, Turkayl he Commonwealth of Independent States, or iGt8)jding Russia. Sanofi will be
responsible for obtaining regulatory approval stérritories. Sanofi intends to market avanafidemthe trade name SPEDRA or STENDRA.
Under the license agreements with Menarini, Auriliand Sanofi, avanafil is expected to be commaezeidlin over 100 countries worldwide.
The Company is currently in discussions with pagdmiollaboration partners to market and sell STEMDor other territories under its license
with MTPC in which it does not have a commercidlatuoration.

At December 31, 2013, the Company's accatedldeficit was approximately $660.6 million. Bdsa current plans, management exg
to incur further losses for the foreseeable futMtanagement believes that the Company's existipgataesources combined with anticipated
future cash flows will be sufficient to support @gerating needs at least through 2014. Shouldugtailes and planned partnering activitie
significantly less than the Company's expectatidangould need to raise additional capital to suppperating activities through 2014 and
beyond. Until the Company can generate sufficiemells of cash from its operations, the Company esge continue to finance its future cash
needs primarily through proceeds from equity ortdielancing, loans and collaborative agreementh witrporate partners. Management has
evaluated all events and transactions that occafted December 31, 2013, through the date thessotidated financial statements were filed.
There were no events or transactions occurrinqidutis period that require recognition or dischesim these consolidated financial
statements, except as disclosed in Note 20. Thep@oynoperates in a single segment, the developamehtommercialization of novel
therapeutic products.

When we refer to "we," "our," "us," the "@pany" or "VIVUS" in this document, we mean therent Delaware corporation, or
VIVUS, Inc., and its California predecessor, aslaslall of our consolidated subsidiaries.

Significant Accounting Policies
Reclassification:

Certain prior year amounts in the conseéiddinancial statements have been reclassifiedindorm to the current year's presentation.
Principles of Consolidatio

The consolidated financial statements idelthe accounts of VIVUS, Inc., and its wholly owrgibsidiaries: VIVUS International LP,
VIVUS Real Estate LLC, VIVUS International Limited]VUS U.K. Limited and VIVUS B.V. Limited. All sigificant intercompany
transactions and balances have been eliminatemhisotidation. On December 31, 2005, VIVUS U.K. Ltied became a dormant company. Or
July 22, 2011, VIVUS Real Estate LLC was cancelled.
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VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 1. Business and Significant Accounting Policgg Continued)
Use of Estimates

The preparation of financial statementsanformity with U.S. generally accepted accounpnigciples requires management to make
estimates and assumptions that affect the repartemints of assets and liabilities and disclosufesitingent assets and liabilities at the date
of the financial statements and the reported ansoofitevenues and expenses during the reportingdo&n an ongoing basis, the Company
evaluates its estimates, including critical accmgnpolicies or estimates related to availabledale securities, debt instruments, research anc
development expenses, income taxes, inventoriesingencies and litigation and share-based compiensdhe Company bases its estimates
on historical experience, information received frirind parties and on various market specific atigtiorelevant assumptions that it believe
be reasonable under the circumstances, the regwitisich form the basis for making judgments altbetcarrying values of assets and
liabilities that are not readily apparent from atheurces. Actual results could differ significgriom those estimates under different
assumptions or conditions.

Cash and Cash Equivalents

The Company considers highly liquid investits with maturities from the date of purchasenoéé months or less to be cash equivalents
At December 31, 2013 and 2012, all cash equivakxsnvested in money market funds and U.S. Trgamcurities. These investments are
recorded at fair value.

As of December 31, 2013 and 2012, the teargainrealized gains (losses) on cash equivaerdsavailable-fosale securities, net of te
were included in accumulated other comprehensiegente (loss) in the accompanying consolidated balaheets.

Available-for-Sale Securities

The Company focuses on liquidity and cagitaservation in its investments in available-$afe securities. The Company's investment
policy, as approved by the Audit Committee of theaBl of Directors, allows it to invest its exceaslt balances in money market and
marketable securities, primarily U.S. Treasury siéies and debt securities of U.S. government aigsncorporate debt securities and asset-
backed securities in accordance with its investrpetity. The Company periodically evaluates itsastiments to determine if impairment
charges are required.

The Company determines the appropriatssifieation of marketable securities at the timgofchase and reevaluates such designation
each balance sheet date. Marketable securitiestiemreclassified and accounted for as availabksdte. The Company may or may not hold
securities with stated maturities greater than datims until maturity. In response to changes inetveglability of and the yield on alternative
investments as well as liquidity requirements,@topany may sell these securities prior to thaitest maturities. As these securities are
viewed by the Company as available to support atimperations, securities with maturities beyondrikhths are classified as current assets.

Securities are carried at fair value, vifite unrealized gains and losses, net of taxesrtezpas a component of stockholders' equity, u
the decline in value is deemed to be other-ttesmporary and the Company intends to sell suchrsiesubefore recovering their costs, in wh
case such securities are written down to fair val the loss is charged to other-than-temporay dm impaired securities. The Company
evaluates its investment securities for other-tteamporary declines
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based on quantitative and qualitative factors. Aeglized gains or losses on the sale of marketadarities are determined on a specific
identification method, and such gains and losseseftected as a component of interest income.

Fair Value Measuremen

Financial instruments include cash equiv@leavailable-for-sale securities, accounts red#®; accounts payable and accrued liabilities.
Available-for-sale securities are carried at estgddair value. The carrying value of cash equintgaccounts payable and accrued liabilities
approximate their estimated fair value due to #iatively short-term nature of these instruments.

Debt instruments are initially recordedaat value, with coupon interest and amortizatiémlebt issuance discounts recognized in the
statement of operations as interest expense atpeaicid end while such instruments are outstandirtbe Company issues shares to discharg
the liability, the debt obligation is derecognizzet common stock and additional paid-in capitalracegnized on the issuance of those share

The Company's Convertible Notes containraversion option that is classified as equity. Tmenpany determined the fair value of the
liability component of the debt instrument and edited the excess amount from the initial proceedse conversion option. The fair value of
the debt component was determined by estimatiigkadjusted interest rate, or market yield, attitme of issuance for similar notes that do
not include the conversion feature, or equity congmt. This excess is reported as a debt discouhissamortized as nocash interest expen:
using the interest method, over the expected fith® Convertible Notes.

Issuance costs related to the equity compioof the Convertible Notes were charged to agiutti paid-in capital. The remaining portion
related to the debt component is being amortizedracorded as additional interest expense ovesthected life of the Convertible Notes. In
connection with the issuance of the Convertibleddpthe Company entered into capped call transectiith certain counterparties affiliated
with the underwriters. The fair value of the pursdd capped calls was recorded to stockholderdyequi

Concentration of Credit Risk

Financial instruments that potentially ®dbjthe Company to concentrations of credit rishstst primarily of cash, cash equivalents,
available-for-sale-securities, and accounts retdévd he Company has established guidelines ta iimmexposure to credit risk by placing
investments with a number of high credit qualitgtitutions, in U.S. Treasury securities or divefisif its investment portfolio and placing
investments with maturities that maintain safetg Bguidity within the Company's liquidity needs.

Accounts Receivable, Allowances for Doubtful Act®and Cash Discoun

The Company extends credit to its custorf@rproduct sales resulting in accounts receivablestomer accounts are monitored for past
due amounts. Past due accounts receivable, detrtirbe uncollectible, are written off against @lilewance for doubtful accounts.
Allowances for doubtful accounts are estimated thagn past due amounts, historical losses antirexisconomic factors, and are adjusted
periodically. The Company offers cash discountgstoustomers, generally 2% of the
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sales price, as an incentive for prompt paymenrg. 83timate of cash discounts is recorded at the giinsale. The Company accounts for the
cash discounts by reducing revenue and accourg&/adde by the amount of the discounts it expdwscustomers to take. The accounts
receivable are reported in the consolidated balaheets, net of the allowances for doubtful accmantl cash discounts. There is no allowanc
for doubtful accounts at December 31, 2013 or 20h2. allowance for cash discounts is $134,000 aeBwer 31, 2013, and $57,000 at
December 31, 2012.

Inventories

Inventories are valued at the lower of arsharket. Cost is determined using the firstinst-out method for all inventories, which are
valued using a weighted average cost method caéclifar each production batch. Inventory includesdost of the active pharmaceutical
ingredients, or APIs, raw materials and third-paxytract manufacturing and packaging servicesréntloverhead costs associated with
production and distribution are allocated to thprapriate cost pool and then absorbed into invgritassed on the units produced or distribt
assuming normal capacity, in the applicable period.

Inventory costs of product shipped to comos, but not yet recognized as revenue, are redaxithin inventories on the consolidated
balance sheets and are subsequently recognizedttofogoods sold when revenue recognition criteaiae been met.

The Company's policy is to write down intey that has become obsolete, inventory that fasstbasis in excess of its expected net
realizable value and inventory in excess of exgentgquirements. The estimate of excess quanttisghbjective and primarily dependent on
Company's estimates of future demand for a paaiquioduct. If the estimate of future demand i€@uaate based on actual sales, the Corr
may increase the write down for excess inventoryHat product and record a charge to inventoryaiinmpent and commitment fee in the
accompanying consolidated statements of operatidres Company periodically evaluates the carryingeaf inventory on hand for potential
excess amount over demand using the same lowesbbc market approach as that used to value tlemtory. As a result of this evaluation,
for the year ended December 31, 2013, the Compenngnized a total charge of $10.2 million for Qsyrimventories on hand in excess of
demand, plus a purchase commitment fee. Theremeeseich charges in the year ended December 31, 2012

Property and Equipmel

Property and equipment is stated at cagiraciudes leasehold improvements, computers afteba@ and furniture and fixtures. For
financial reporting, depreciation is computed udimg straight-line method over estimated usefiddiof two to seven years for computers,
software, furniture and fixtures. Leasehold impmoeats are amortized using the straitjie- method over the shorter of the expected lézarse
or the estimated useful lives. Expenditures foamepand maintenance, which do not extend the Lbiff the property and equipment, are
expensed as incurred. Upon retirement, the asseaod related accumulated depreciation are reliéeen the accompanying consolidated
balance sheets. Gains and losses associated gfithsitions are reflected as a component of otleenie, net in the accompanying
consolidated statements of operations.

Long-lived assets, such as property andbetgnt, are reviewed for impairment whenever eventshanges in circumstances indicate tha
the carrying amount of an asset may not be recbieera
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Recoverability of assets to be held and used isuored by a comparison of the carrying amount cisset to an estimate of undiscounted
future cash flows expected to be generated bysbetalf the carrying amount of the asset excdsdsstimated future cash flows, an
impairment charge is recognized for the amount hiclvthe carrying amount of the asset exceedsaihedlue of the asset.

Deferred Financing Cost

Deferred financing costs, which are incllideother assets, are amortized as interest egpmres the contractual terms of the related
credit facilities.

Revenue Recognitic
Product Revenue:

The Company recognizes revenue from thessz#l Qsymia, and STENDRA or SPEDRA when: (i) passee evidence that an
arrangement exists, (ii) delivery has occurredtittelhas passed, (iii) the price is fixed or detarable and (iv) collectability is reasonably
assured. Revenue from sales transactions wherrigtemer has the right to return the product isgaized at the time of sale only if: (i) the
Company's price to the customer is substantiatlydfior determinable at the date of sale, (ii) tit@mer has paid the Company, or the
customer is obligated to pay the Company and thigaiion is not contingent on resale of the prod(i@) the customer's obligation to the
Company would not be changed in the event of efithysical destruction or damage of the produs} tlie customer acquiring the product
for resale has economic substance apart from thatded by the Company, (v) the Company does ne¢ Isggnificant obligations for future
performance to directly bring about resale of thedpct by the customer, and (vi) the amount ofreineturns can be reasonably estimated.

Product Revenue Allowances:

Product revenue is recognized net of casisideration paid to the Company's customers, vghatdes and certified pharmacies, for
services rendered by the wholesalers and pharmiacéezordance with the wholesalers and certifiearmacy services network agreements,
and include a fixed rate per prescription shippechfhome delivery pharmacies and monthly programagament and data fees. These
services are not deemed sufficiently separable ftmrcustomers' purchase of the product; therefoey, are recorded as a reduction of rev
at the time of revenue recognition.

Other product revenue allowances includtageprompt pay discounts and allowances offeceithé Company's customers, program
rebates and chargebacks. These product revenueaaltes are recognized as a reduction of revenihe $ater of the date at which the related
revenue is recognized or the date at which thevalhee is offered. The Company also offers discpomgrams to patients. Calculating certain
of these items involves estimates and judgmentsdbas sales or invoice data, contractual termbzatiion rates, new information regarding
changes in these programs' regulations and guétetimt would impact the amount of the actual e=hat chargebacks. The Company review
the adequacy of product revenue allowances on deglyabasis. Amounts accrued for product reverlleavances are adjusted when trends or
significant events indicate that adjustment is apgate and to reflect actual experience.
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Qsymia was approved by the FDA in July 200f#e Company sells Qsymia product in the U.S.iolesalers and select certified
pharmacies through their home delivery pharmacyices networks, which are collectively, its custemaéJnder this arrangement, title and
of loss transfer to the Company's customers uptivedy of the product to their distribution faciés. Wholesalers, in turn, sell product to
certified retail pharmacies. Both mail order ani@itecertified pharmacies in turn, sell and dispedsectly to patients either at their retail
pharmacies or through their mail order home dejiwarvice.

The Company shipped initial orders of Qsytoi its customers in September 2012, and in a8 2he Company expanded its distribu
network to include certified retail pharmacies atardance with the FDA-approved amendment to theg@my's NDA for Qsymia. Qsymia
has a 3@nonth shelf life and the Company grants rightds@ustomers to return unsold product three magmties to and up to 12 months af
product expiration and issue credits that may hiegh against existing or future invoices. Givea tbompany's limited history of selling
Qsymia and the lengthy return period, the Compasyriot been able to reliably estimate expectedneif Qsymia at the time of shipment,
and therefore it recognizes revenue when unitsliapensed to patients through prescriptions, athvpoint, the product is not subject to ret
The Company obtains the prescription shipment filata the pharmacies to determine the amount ofrmeeeo recognize.

The Company will continue to recognize rawe for Qsymia based upon prescription sell-throwgffil it has sufficient historical
information to reliably estimate returns. As of Batber 31, 2013, the Company had recorded defezkahue of $10.3 million related to
shipments of Qsymia, which represents product gifp its customers, but not yet dispensed to matibrough prescriptions. A
corresponding accounts receivable is also recdiatetthis amount, as the payments from customersi@areontingent upon the sale of product
to patients.

The commercialization of STENDRA was lauediioy the Company's collaboration partner Auxilimnthe U.S. in December 2013, and
the commercialization of SPEDRA is expected todumthed in the EU-5 (France, Germany, Italy, Spaththe United Kingdom), by the
Company's collaboration partner Menarini in thetfiralf of 2014. The Company sells STENDRA or SPBEDRRough its commercialization
partners: Auxilium in the U.S., Menarini in the Bpliis Australia and New Zealand, and Sanofi in Afrihe Middle East, Turkey, and the CIS,
including Russia, who are its customers. The Cowyiparommercialization partners for STENDRA or SPEDSRII product through their
distribution channels to patients. Under the Comgfsaproduct supply agreements, as long as prodeetsispecified product dating criteria at
the time of shipment to the partner, the Compatysmercialization partners do not have a righietdim or credit for expired product.
However, given STENDRA or SPEDRA's 48-month shifdfand lack of selling history, the Company haslmeen able to reliably estimate
expected returns of product at the time of shipnfi@ntertain initial product supply orders undezsh agreements that retain a right of return ¢
credit for product supplied that does not meetcttiramercialization partners' criteria. Therefore,tfese orders, the Company recognizes
revenue when units are dispensed to patients thrprgscriptions, at which point, the product is suthject to return. The Company obtains the
prescription shipment data from its commercial@atpartners to determine the amount of revenuedognize. The Company supplied certain
initial orders of STENDRA or SPEDRA product withright of return or credit, which did not meet tleguired specifications of its partners. In
addition, the Company allocated a portion of theufacturing milestone payment received from Samof013 to product that was supplied in
the first quarter of 2014, based on relative edahaelling prices. As a result, the
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Company had $6.7 million in deferred revenue relaeSTENDRA or SPEDRA product supply as of Decen#de 2013.
Revenue from Multiple-Element Arrangements:

The Company accounts for multiple-elemerdregements, such as license and commercializagogements in which a customer may
purchase several deliverables, in accordance wi#@ Aopic 605-25Revenue Recognition—Multiple-Element ArrangememtASC 605-25.
The Company evaluates if the deliverables in thengement represent separate units of accountirdetermining the units of accounting,
management evaluates certain criteria, includingthér the deliverables have value to its customes stand-alone basis. Factors considere
in this determination include whether the delivéeab proprietary to the Company, whether the austocan use the license or other
deliverables for their intended purpose withoutréeeipt of the remaining elements, whether thaesaf the deliverable is dependent on the
undelivered items, and whether there are otheramthiat can provide the undelivered items. Detilbbrs that meet these criteria are
considered a separate unit of accounting. Delivesathat do not meet these criteria are combineldaanounted for as a single unit of
accounting.

When deliverables are separable, the Coynglmcates non-contingent consideration to eaplausge unit of accounting based upon the
relative selling price of each element. When aplythe relative selling price method, the Compagigdnines the selling price for each
deliverable using vendor-specific objective evidgmr VSOE, of selling price, if it exists, or ttkiparty evidence, or TPE, of selling price, if it
exists. If neither VSOE nor TPE of selling pricestx for a deliverable, the Company uses best astitnselling price, or BESP, for that
deliverable. Significant management judgment mayel@ired to determine the relative selling pri€each element. Revenue allocated to
element is then recognized based on when the folpfour basic revenue recognition criteria are foeeach element: (i) persuasive evidenc
of an arrangement exists; (ii) delivery has ocaloeservices have been rendered; (iii) the psdexed or determinable; and (iv) collectability
is reasonably assured.

Determining whether and when some of thieiseria have been satisfied often involves assionptand judgments that can have a
significant impact on the timing and amount of mewe the Company reports. Changes in assumptigusigments, or changes to the elements
in an arrangement, could cause a material incr@adecrease in the amount of revenue reportecparticular period.

ASC Topic 605-2&Revenue Recognition—Milestone Metll@8C 605-28), established the milestone methochaxaeptable method of
revenue recognition for certain contingent, eveaddal payments under research and development amants. Under the milestone method, «
payment that is contingent upon the achievemeatsafbstantive milestone is recognized in its efytirethe period in which the milestone is
achieved. A milestone is an event: (i) that caadigeved based in whole or in part on either then@any's performance or on the occurrence
of a specific outcome resulting from the Compapgdormance, (ii) for which there is substantiveentainty at the date the arrangement is
entered into that the event will be achieved, aijdifat would result in additional payments beithge to the Company. The determination thai
a milestone is substantive requires judgment antbide at the inception of the arrangement. Milestare considered substantive when the
consideration earned from the achievement of thestoine is: (i) commensurate with either the Comgfzan
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performance to achieve the milestone or the enlmaectof value of the item delivered as a resuli epecific outcome resulting from the
Company's performance to achieve the milestojag(ates solely to past performance, and (iifeigsonable relative to all deliverables and
payment terms in the arrangement.

Other contingent, event-based paymentsweddor which payment is either contingent solaghon the passage of time or the results of ¢
collaborative partner's performance are not comsitlenilestones under ASC 605-28. In accordance A8 605-25, such payments will be
recognized as revenue when all of the four basiemee recognition criteria are met.

Revenues recognized for royalty paymerggecognized as earned in accordance with the tefithe license and commercialization
agreements.

Cost of Goods Sold

Cost of goods sold for units dispensedatibepts through prescriptions, or shipped to custsnwithout a right of return or credit, includes
the inventory costs of APIs, third-party contra@nmufacturing costs, packaging and distributions;astyalties, cargo insurance, freight,
shipping, handling and storage costs, and overbests of the employees involved with productione@fically, cost of goods sold for Qsymia
dispensed to patients includes the inventory aafstise APIs, third-party contract manufacturing gragkaging and distribution costs, royalties
cargo insurance, freight, shipping, handling awdagfe costs, and overhead costs of the employeelyéd with production; while cost of
goods sold for STENDRA shipped to partners inclutiesinventory costs of purchased tablets, royalfieight, shipping and handling costs.
The cost of goods sold associated with deferredmee on Qsymia and STENDRA product shipments srded as deferred costs, which are
included in inventories in the consolidated balasiveets, until such time as the deferred reventecagnized.

Research and Development Exper

Research and development, or R&D, expeinsdsde license fees, related compensation, canstsltfees, facilities costs, administrative
expenses related to R&D activities and clinicalltdosts incurred by clinical research organizaionCROs, and research institutions under
agreements that are generally cancelable, amomyg atated R&D costs. The Company also recordsuatEfor estimated ongoing clinical
trial costs. Clinical trial costs represent coatuired by CRO and clinical sites and include afilsiag for clinical trials and patient recruitment
costs. These costs are recorded as a compone&ideRpenses and are expensed as incurred. Und€idimpany's agreements, progress
payments are typically made to investigators, céihsites and CROs. The Company analyzes the m®gfdhe clinical trials, including levels
of patient enroliment, invoices received and canéd costs when evaluating the adequacy of acdiafgtities. Significant judgments and
estimates must be made and used in determininacttreed balance in any accounting period. Actuallte could differ from those estimates
under different assumptions. Revisions are chargeapense in the period in which the facts theg gise to the revision become known.

In addition, the Company has obtained gdbtpatented intellectual properties under sevieeising agreements for use in research and
development activities. Non-refundable licensingmants made for intellectual properties that havalternative future uses are expensed to
research and development as incurred.
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Advertising Expense

Advertising expenses are charged to expassecurred. The Company incurred $26.1 millio2@13 and $16.1 million in 2012 in
advertising and sales promotion costs relatedstmiarketed product Qsymia.

Share-Based Payments

The Company follows the fair value methé@ecounting for share-based compensation arranggsnmeaccordance with FASB ASC
topic 718,Compensation—Stock CompensatmmASC 718. Compensation expense is recognizendg asfairvalue based method, for all cc
related to share-based payments including stodkropand restricted stock units and stock issuel@iuthe employee stock purchase plan. Th
Company estimates the fair value of share-basemh@atyawards on the date of the grant using thekBEaholes optiorpricing model. The fa
value of each option award is estimated on thetgtate using a Black-Scholes option-pricing modiake expected term, which represents the
period of time that options granted are expectdaktoutstanding, is derived by analyzing the histdexperience of similar awards, giving
consideration to the contractual terms of the shased awards, vesting schedules and expectatidutice employee behavior. Expected
volatilities are estimated using the historicalreharice performance over the expected term obgtmn. The Company also considers other
factors such as its planned clinical trials ancdeottompany activities that may affect the volatitf VIVUS's stock in the future but determir
that, at this time, the historical volatility wasrm indicative of expected future stock price \ibitgt The risk-free interest rate for the period
matching the expected term of the option is basethe U.S. Treasury yield curve in effect at timeetiof the grant. The Black-Scholes Model
also requires a single expected dividend yieldnaimput. The Company does not anticipate payingdivigends in the near future. The
Company develops pre-vesting forfeiture assumptiiased on an analysis of historical data.

Nor-Recurring Charges

The Company's non-recurring charges con$istoxy contest expenses and restructuring clsdargduding employee severance, one-time
termination benefits and ongoing benefits relatethé reduction of its workforce, facilities andhet exit costs. Liabilities for costs associated
with a restructuring activity are recognized whiea liability is incurred, as opposed to when manag® commits to a restructuring plan. In
addition, liabilities associated with restructuriactivities are measured at fair value. One-tinnmiteation benefits are expensed at the date th
entity notifies the employee, unless the employestmrovide future service, in which case the bignafe expensed ratably over the future
service period. Ongoing benefits are expensed wsructuring activities are probable and the beaefounts are estimable. Other costs
primarily consist of legal, consulting, and othests related to employee terminations and are esguewhen incurred. Termination benefits
calculated in accordance with the VIVUS, Inc. Ameddnd Restated Change in Control and Severan@emgnt or the termination benefits
plan, as applicable.

Income Taxe

The Company makes certain estimates arghjedts in determining income tax expense for fir@rstatement purposes. These estimate
and judgments occur in the calculation of certain t

117




Table of Contents

VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 1. Business and Significant Accounting Policgg Continued)
assets and liabilities, which arise from differenaethe timing of recognition of revenue and exgeefor tax and financial statement purposes.

As part of the process of preparing the gany's consolidated financial statements, the Comfsarequired to estimate its income taxes
in each of the jurisdictions in which the Compampg@ates. This process involves the Company estignés current tax exposure under the
most recent tax laws and assessing temporary eliféers resulting from differing treatment of iterasthx and accounting purposes. These
differences result in deferred tax assets andlili@si, which are included in the Company's cordatted balance sheets.

The Company assesses the likelihood thitlibe able to recover its deferred tax assete CTompany considers all available evidence,
both positive and negative, including historicaldks of income, expectations and risks associatddestimates of future taxable income and
ongoing prudent and feasible tax planning stragemi@ssessing the need for a valuation allowdhids not more likely than not that the
Company will recover its deferred tax assets, them@any will increase its provision for taxes byaeting a valuation allowance against the
deferred tax assets that the Company estimatesatililtimately be recoverable. As a result of @@mpany's analysis of all available
evidence, both positive and negative, as of Dece®be2013, it was considered more likely thanthat the Company's deferred tax assets
would not be realized. However, should there bkange in the Company's ability to recover its defétax assets, the Company would
recognize a benefit to its tax provision in theigeiin which the Company determines that it is mikely than not that it will recover its
deferred tax assets.

The Company recognizes interest and pesaditcrued on any unrecognized tax benefits ampament of its provision for income taxes.

FASB ASC topic 740ncome Taxesor ASC 740, prescribes a recognition threshotfirarasurement attribute for the financial statemet
recognition and measurement of uncertain tax mrsttaken or expected to be taken in a compangderia tax return, and also provides
guidance on derecognition, classification, inteegst penalties, accounting in interim periods, Idsare, and transition. ASC 740-10 utilizes a
two-step approach for evaluating uncertain taxtpos. Step one, Recognition, requires a compamletermine if the weight of available
evidence indicates that a tax position is mordyikiean not to be sustained upon audit, includiegptution of related appeals or litigation
processes, if any. Step two, Measurement, is barsélde largest amount of benefit, which is moreliikhan not to be realized on ultimate
settlement.

Discontinued operation

On November 5, 2010, the Company compltedale of the MUSE product to Meda AB. For thargeended December 31, 2013, 2012
and 2011, the Company recorded some minor adjussmelated to the MUSE disposition, primarily adinsnts to its sales reserves for
accrued product returns.

Foreign Currency Transactior

Transactions in foreign currencies araahyt recorded at the rates of exchange prevaitinghe dates of the transactions. Monetary asse
and liabilities denominated in foreign currencies i@translated into the Company's functional cwayeat the rates prevailing on the balance
sheet date.
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Non-monetary items carried at fair valuatthre denominated in foreign currencies are refated at the rates prevailing on the initial
transaction dates.

Exchange differences arising on the settlemf monetary items, and on the retranslatiomofetary items, are included in the profit and
loss account for the period. Exchange differencising on the retranslation of non-monetary itemsgied at fair value are included in other
expense in the accompanying consolidated stateroéotserations for the period.

Contingencies and Litigation

The Company is periodically involved inplises and litigation related to a variety of matt&¥hen it is probable that the Company will
experience a loss, and that loss is quantifiabkeGompany records appropriate reserves. The Compaards legal fees and costs as an
expense when incurred.

Net Income (Loss) Per She

The Company computes basic net income)(jzmsshare applicable to common shareholders has#te weighted average number of
common shares outstanding during the period. Dilakt income (loss) per share is based on the vesigtverage number of common and
common equivalent shares, which represent shaaestdy be issued in the future upon the exerciseitstanding stock options or upon a net
share settlement of the Company's Convertible N@emmon share equivalents are excluded from thgatation in periods in which they
have an anti-dilutive effect. Stock options for alhthe price exceeds the average market pricetbgeyeriod have an arditutive effect on ne
income per share and, accordingly, are excluded fte calculation. As discussed in Note 12, thggglting conversion conditions that allow
holders of the Convertible Notes to convert havebe@n met. If such conditions are met and the hol#ers opt to convert, the Company may
choose to settle in cash, common stock, or a caatibimthereof; however, if this occurs, the Comphay the intent and ability to net share
settle this debt security; thus the Company usesrédasury stock method for earnings per shareogesy Due to the effect of the capped call
instrument purchased in relation to the Convertitii¢es, there would be no net shares issued tetiftarket value of the Company's stock
exceeds $20 per share, and thus there would bapect on diluted net income per share. Furtheryvthere is a net loss, other potentially
dilutive common equivalent shares are not includdtie calculation of net loss per share since thelusion would be anti-dilutive.

The computation of basic and diluted neslper share for the years ended December 31, 2013,and 2011, are as follows:

2013 2012 2011
(In thousands, except per share date
Net loss $ (174,450 $ (139,88) $ (46,14()
Net loss per sha—basic and dilute: $ (1.72) $ (142 $ (0.59
Shares used in the computation of net |
per shar—basic and dilute: 101,17- 98,28¢ 84,39:
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As the Company recognized a net loss frontinuing operations for the years ended Decembgp@13, 2012 and 2011, 7,027,000,
4,172,000 and 5,357,000 potentially dilutive opsi@mutstanding were not included in the computatiodiluted net loss, respectively, because
the effect would have been anti-dilutive.

Recent Accounting Requireme

There have been no recent accounting prozeuents or changes in accounting pronouncemeritggdbie year ended December 31, 2
that are of significance, or potential significanocghe Company.

Note 2. Cash, Cash Equivalents and Available-for-$&a Securities

The fair value and the amortized cost shc@ash equivalents, and available-for-sale sesily major security type at December 31,
2013 and 2012, are presented in the tables tHatfol

As of December 31, 2013 (in thousands):

Gross Gross
Cash and cash equivalents and availat-for-sale Amortized Unrealized Unrealized Estimated
securities Cost Gains Losses Fair Value
Cash and money market fun $ 103,26: $ — 3 — $ 1083,26:
U.S. Treasury securitie 239,95¢ 69 (4) 240,02:
Total 343,22: 69 4) 343,28t
Less amounts classified as cash equival (103,267) — — (103,267)
Total availabl-for-sale securitie $ 239,95¢ $ 68 $ (4) $ 240,02
As of December 31, 2012 (in thousands):
Gross Gross
Cash and cash equivalents and availat-for-sale Amortized Unrealized Unrealized Estimated
securities Cost Gains Losses Fair Value
Cash and money market fun $ 58,60t $ — 3 — $ 58,60¢
U.S. Treasury securitie 155,94¢ 33 — 155,98:
Total 214,55; 38 — 214,58t
Less amounts classified as cash equival (58,60°) — — (58,60°)
Total availabl-for-sale securitie $ 155,94¢ $ 33 $ — $ 155,98:

As of December 31, 2013, the Company'slaviai-for-sale securities have original contractuaturities up to 23 months. However, the
Company may or may not hold securities with statadurities greater than 12 months until maturityrdsponse to changes in the availability
of and the yield on alternative investments as @agliquidity requirements, the Company may sasthsecurities prior to their stated
maturities. As these securities are viewed by the@any as available to support current operatisesyrities with maturities beyond
12 months are classified as current assets. Dietoshort-term maturities, the Company believes the fair value of its bank deposits,
accounts payable and accrued expenses approxinestearrying value.
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Fair Value Measuremen

The authoritative literature for fair valomeasurements established a three-tier fair vakrarchy, which prioritizes the inputs in
measuring fair value. These tiers are as follovesdl 1, defined as observable inputs such as quoéeklet prices in active markets; Level 2,
defined as inputs other than the quoted pricestineamarkets that are either directly or indingabservable; and Level 3, defined as
significant unobservable inputs (entity developssumptions) in which little or no market data exist

As of December 31, 2013, and December 312 2all of the Company's cash and cash equivaterisavailable-for-sale securities were
measured at fair value on a recurring basis, amsbifled as Level 1 in the fair value hierarchyeféhwere no assets or liabilities measured on
recurring basis where Level 2 or Level 3 valuatechniques were used.

Note 3. Inventories

Inventories, net of $7.5 million in writ@wns, consist of (in thousands):

Balance as o
December 31 December 31
2013 2012

Raw materials $ 28,54 $ 5,13¢
Work in proces: 12 2,63t
Finished good 14,79: 17,50¢
Deferred cost 5,15¢ 73
Inventories, ne $ 48,50: $ 25,35

As of December 31, 2013 and 2012, the ratenals inventories consist primarily of the aetpharmaceutical ingredients, or API, for the
commercialization of Qsymia® (phentermine and @piate extended-release) capsules CIV, the finigheds and deferred costs inventories
consist of both Qsymia and STENDRATM (avanafil),iltthe work in process inventory relates exclulsive Qsymia. The deferred costs
represent the costs of product shipped to wholesatertified retail pharmacies, certified mail erggharmacies, and commercialization
partners but not yet dispensed to patients thrgugkcriptions, and for which recognition of revemas been deferred.

Inventories are stated at the lower of cogharket. Cost is determined using the firstfinst-out method for all inventories, which are
valued using a weighted average cost method caéclifar each production batch. The Company peralyievaluates the carrying value of
inventory on hand for potential excess amount oeenand using the same lower of cost or market @gpras that used to value the inventory
As a result of this evaluation, for the year enBedember 31, 2013, the Company recognized a thtafe of $10.2 million for Qsymia
inventories on hand in excess of demand, plus ehpse commitment fee. No such charge was recondis iyear ended December 31, 2012.
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Note 4. Prepaid Expenses and Other Assets

Prepaid expenses and other assets cohsisttbousands):

Prepaid insuranc

Prepaid sales and marketing exper
Prepaid medical affairs expens
Manufacturing capacity commitment fe

Withholding tax receivabl
Debt issuance cos

Other prepaid expenses and as

Total

Balance as o
December 31 December 31
2013 2012
$ 3,617 $ 6,97¢

5,187 5,73¢
444 1,782
461 2,30(

5,56( —

1,247 —

3,422 2,36:

$ 19,93t $ 19,15¢

The amounts included in prepaid expensdo#rer assets consist primarily of prepaid insceadeposits and prepayments for future
services, primarily related to prepaid product caroialization costs for services relating to futpegiods in support of the sales and marke
of Qsymia in the U.S., prepayments related to naddiffairs activities for Qsymia and STENDRA, cuntr@ortion of debt issuance costs,
interest income receivable, withholding tax recbleaand manufacturing capacity commitment fees. Wititholding tax receivable represents
refundable foreign tax withheld on payments Meridgroup, through its subsidiary Berlin-Chemie A® Menarini, made to the Company.
These amounts represent probable future economifiteeobtained or controlled by the Company assallt of past transactions or events,
which meet the definition of an asset under FASBdept Statement 6. As such, these costs have leéemat! as prepaid expenses and other
assets on the condensed consolidated balance sineletsll be either (i) charged to expense accagigimhen the related prepaid services are
rendered to the Company, or (ii) converted to aalsln the receivables are collected by the Company.

Note 5. Property and Equipment

Property and equipment consist of (in tlamas):

Computers and softwa
Furniture and fixture
Manufacturing equipmer
Leasehold improvemen

Accumulated depreciatic
Property and equipment, r

Balance as o
December 31 December 31
2013 2012
$ 2,301 $ 2,05¢
93€ 692
218 26¢
75€ 351
4,20¢ 3,36¢
(2,259 (1,417)

$ 1,95/ ¢ 1,95]
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Non-current assets consist of (in thousands

Balance as o
December 31 December 31
2013 2012
Debt issuance cos $ 462( $ —
Other nor-current assel 1,281 287
Total $ 5,901 $ 287

The amounts included in non-current assetsist of debt issuance costs relating to the Exitle Notes and the Senior Secured Notes
Due 2018 (see Note 12), which primarily consisineestment banker, legal and other professiona, faed other assets which are not expe
to be realized in the next 12 months.

Note 7. Accrued and Other Liabilities

Accrued and other liabilities consist af (housands):

Balance as o
December 31 December 31
2013 2012

Accrued employee compensation and ben $ 3,40¢ $ 3,85¢
Accrued manufacturing cos 4,071 4,13t
Accrued sales and marketing exper 97C 2,90¢
Accrued interest on debt (see Note 5,541 —
Accrued research and clinical expen 1,75¢ 1,372
Accrued restructuring costs (see Note 4,57 —
Other accrued liabilitie 3,671 1,50:
Liabilities of discontinued operatiol — 903
Total $ 23,99! $ 14,68(

The amounts included in accrued and oibéilities consist of obligations for past servicpsmarily related to accrued employee
compensation and benefits, accrued manufacturidgpeoduct commercialization costs for servicestigggto past periods in support of the
commercial launch of Qsymia in the U.S., accruaerast on debt, and accrued research and clinipainses.

Note 8. Non-Current Accrued and Other Liabilities

Non-current accrued and other liabilitie®acember 31, 2013 of $3.0 million, consist of éype severance and benefits related to a co
reduction plan that was substantially completeth@éyear ended December 31, 2013 and lease exdttbas will be paid out in excess of the
next 12 months (see Note 9).
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Note 9. Non-Recurring Charges

On July 18, 2013, the Company enteredangettlement agreement with First Manhattan in eotion with a proxy contest related to the
Company's 2013 Annual Meeting of Stockholders. Aditg to the terms of the settlement agreementertttan a majority of the members of
the Company's Board of Directors resigned and newbers were appointed. The change in the majdfriiyeomembers of the Company's
Board of Directors, effective July 19, 2013, triggg certain "change of control" benefits in accamawith the Amended Agreements with
certain of the Company's employees. Under the Ameridreements, all unvested stock options heldhbgd employees automatically vested
in full and became immediately exercisable. In fiddj the resignations of both the Company's Chiefcutive Officer and President resulted
in severance charges under the Amended Agreenfentmart of the settlement agreement with First Mdtan, the Company paid the
reasonable and documented expenses incurred hWErdhattan in connection with its proxy conteshjeh totaled approximately
$2.9 million.

As part of the Company's ongoing effortsaiduce costs by eliminating expenses that aressantial to expanding the use of Qsymia, th
Company implemented a cost reduction plan thataedithe Company's workforce by approximately 20leysges, or 17%, excluding the
sales force, in the year ended December 31, 204 8f Pecember 31, 2013, this cost reduction plas sudstantially complete.

The following table sets forth activity fitre proxy contest and cost reduction plan (theueturing accrual) for the year ended
December 31, 2013, the balance of which is primadmprised of employee severance costs (in thas3an

Proxy Employee Facilities- Total
contest severance related Cash
costs Ccosts Ccosts Expense
Balance of accrued employee severance and
facilities-related costs at December 31, 2! $ — $ — $ — $ —
Charges 8,86: 8,54¢ 1,217 18,61¢
Payment: (8,867) (2,037) (18%) (11,089
Balance of accrued employee severance and
facilities-related costs at December 31, 2I $ — $ 650¢ $ 102: $ 7,531
* In addition to the above non-recurring chargespreviously described, the Company incurred $dllion in non-cash

share-based compensation expense for an aggragttedf $32.7 million in non-recurring charges fbe year ended
December 31, 201

The accrued employee severance costs spresverance and benefit costs to be paid out.

The accrued facilities-related costs atddsloer 31, 2013, represent estimated losses, sebt#ases, on space vacated as part of the
Company's restructuring plan. The leases, and patgnagainst the amounts accrued, extend through2@29 unless the Company is able to
negotiate earlier terminations.

Of the total accrued employee severancdanilities-related costs, $4.6 million is includied'Accrued and other liabilities" and
$3.0 million is included in "Non-current accrueddasther liabilities" in the Company's consolidabedance sheet at December 31, 2013. The
balance of the
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accrued employee severance and facilities-relaists @t December 31, 2013, is anticipated to e palid by May 2020.

The balance of the accrued employee sewerand facilities-related costs at December 31328 anticipated to be paid out as follows (in
thousands):

2014 $ 4,70¢
2015 2,581
2016 80
2017 55
2018 46
Thereaftel 64

$ 7,531

Note 10. Deferred Revenue
Qsymia Deferred Revenue

At December 31, 2013, the Company had $&0l®n in current deferred revenue, which reprgseQsymia product shipped to the
Company's certified home delivery pharmacy servieesorks, wholesalers and certified retail phariesdut not yet dispensed to patients
through prescriptions, net of prompt payment distsu

STENDRA™ or SPEDRA™ Deferred Revenue

As further discussed in Note 11 below,®12, the Company received €6.7 million, (€8 millioet of approximately 16% reimbursable
withholding tax) from Menarini as a prepaymentfigture royalties on sales of SPEDRA. The gross gyement amount of €8 million, or
$10.6 million, is recorded as non-current defer@dnue as of December 31, 2013, and will be raeedrthrough future earnings and
deducted by Menarini against future royalties oweethe Company until such amount, plus interest, ¢geslepleted in full.

The Company supplied certain initial ordef STENDRA or SPEDRA product with a right of ratwr credit, which did not meet the
required specifications of its partners. As subk,EGompany recorded these shipments as deferreduewas of December 31, 2013. Under the
Company's product supply agreements, as long asipraneets specified product dating criteria attifme of shipment to the partner, the
Company's commercialization partners do not hanigha of return or credit for expired product. Hovee, given STENDRA or SPEDRA's 48-
month shelf life and lack of selling history, ther@pany has not been able to reliably estimate ¢gpgeeturns of product at the time of
shipment for certain initial product supply ordergler these agreements that retain a right ofmetucredit for product supplied that does not
meet the commercialization partners' criteria. €fae, for these orders, the Company recognizesnieywhen units are dispensed to patients
through prescriptions, at which point, the prodaatot subject to return. In addition, the Compaligcated a portion of the manufacturing
milestone payment received from Sanofi in 2013rtalpct that was supplied in the first quarter cf20based on relative estimated selling
prices. As a result, the Company had $6.7 milllonon-current deferred revenue related to STENDRBREDRA product supply as of
December 31, 2013.
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Menarini Group

On July 5, 2013, the Company entered ifta@anse and Commercialization Agreement, or thadfimi License Agreement, with
Menarini Group through its subsidiary Berlin-ChermAi®, or Menarini, to commercialize and promote SIR&for the treatment of ED in over
40 European countries, including the EU, plus Aaligtrand New Zealand. VIVUS and Menarini also eedento a Commercial Supply
Agreement, or the Menarini Supply Agreement, wheb/US will supply Menarini with SPEDRA drug prodt

The Company agreed to transfer to Menamvnership of the European Union marketing authtiomafor SPEDRA for the treatment of
erectile dysfunction, which was granted by the peem Commission in June 2013. Each party agreetb miavelop, commercialize, or in-
license any other product that operates as phoggdtedase type-5 inhibitor for the treatment otéle dysfunction for a limited time period,
subject to certain exceptions.

Under the Menarini License Agreement, tlen@any is entitled to receive upfront payments, \@aribus approval and sales milestones,
plus royalties on SPEDRA sales. Menarini will alsamburse the Company for payments made to cowéusobligations to MTPC during
the term of the Menarini License Agreement. The dam License Agreement will terminate on a coudigycountry basis in the relevant
territories upon the latest to occur of the followi (i) the expiration of the last-to-expire valitVUS patent covering SPEDRA; (ii) the
expiration of data protection covering SPEDRA,; iy {en (10) years after the SPEDRA product laurohaddition, Menarini may terminate
the Menarini License Agreement if certain additioregulatory obligations are imposed on SPEDRA, taedCompany may terminate the
Menarini License Agreement if Menarini challengd¥VMS's patents covering SPEDRA or if Menarini cortsrdertain legal violations. Either
party may terminate the Menarini License Agreenfienthe other party's uncured material breach okhaptcy.

Under the terms of the Menarini Supply Agrent, the Company will supply Menarini with STEN®Rrug product until December 31,
2018, at the latest. Menarini also has the rigmhémufacture STENDRA independently, provided thabintinues to satisfy certain minimum
purchase obligations to VIVUS. Following the expima of the Menarini Supply Agreement, MenariniMié responsible for its own supply of
STENDRA. Either party may terminate the Menarinpfly Agreement for the other party's uncured matdnieach or bankruptcy, or upon the
termination of the Menarini License Agreement.

Upon the signing of the Menarini Licenserégment, the Company received a payment of €6liomi(€8 million, net of approximately
16% reimbursable withholding tax), for the non-refable, non-creditable license fee, as well asyapat of €6.7 million, (€8 million, net of
approximately 16% reimbursable withholding tax}, &aregulatory milestone payment, related to theaml of the SPEDRA marketing
authorization by the European Commission. Althotigs payment was described in the Menarini Licel\geeement as a regulatory milestone
payment for obtaining marketing authorization ia #U, it is essentially an additional license feeduse the approval by the European
Commission was obtained prior to the final exeautibthe Menarini License Agreement. In addition{ctober 2013, VIVUS received
another payment of €6.7 million, (€8 million, nétapproximately 16% reimbursable withholding taad,a prepayment for future royalties on
sales of SPEDRA. This prepayment amount of €8 amjlor $10.6 million, has been
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recorded as deferred revenue as of December 33, aad will be recognized as royalty income whemeed.

For the year ended December 31, 2013, VIVét8gnized €16.0 million, or $21.0 million, aslitse revenue, as the Company determine
that revenue was earned upon the delivery of temie rights and related know-how. Under the Man&tipply Agreement, VIVUS will
supply the SPEDRA drug product to Menarini on a-ghgs basis.

In accordance with ASC 605-25, VIVUS idéetl the license and related kndwew and supply services as separate deliverablder tine
agreements. The Company determined that the licam$eelated know-how and supply services indiviiguapresent separate units of
accounting because each deliverable has stand-aime. The Company determined that the licenseelated know-how have stand-alone
value based on various facts and circumstancdgiarrangement, including Menarini's option to mdise. Although Menarini is precluded
from reselling the license, Menarini's ability teeuthe delivered license and related kriaw for its intended purpose without the receiptha
remaining deliverable indicated that the license iatated know-how have stand-alone value.

VIVUS determined that the supply servicasénstand-alone value because: (i) the manufagtpriocess is not proprietary to the
Company; (ii) a third-party manufacturer produdess product, and (iii) Menarini may at any time withtice to the Company elect to accept
assignment of VIVUS's agreements with the thirdyparanufacturer, or manufacture the licensed prbidself or contract with a third-party
manufacturer to produce it.

The Company allocated the non-contingensiteration relating to the stand-alone, non-caait deliverables on the basis of relative
selling price, which is BESP because VSOE or TREuaavailable for these deliverables. The objeaMBESP is to determine the price at
which the Company would transact a sale if the pcbdr service were sold on a stand-alone basiSPBier the license is based on discountec
future projected cash flows relating to the licehtaritories. Revenue related to the license wasgnized in 2013 when the license and all
related knowledge and data had been transferre8PB&r the supply services is based on third-paosts to manufacture the licensed product
plus a mark-up consistent with similar agreemeRésienues allocated to the supply services willdoegnized when the product has met all
required specifications and the related title dski of loss and damages have been transferred taffe. The Company has determined that
achievement of any and all of the milestones iseddpnt solely upon the results of Menarini andefwee none of the milestones are deems
be substantive. Royalties to be received from Manuaiill be recognized by the Company based upenrtét sales of the product by Menarini.
As of December 31, 2013, $5.1 million in revenuwmnfrthe initial product delivered in 2013 under Ehenarini Supply Agreement has been
deferred until the product has met all requirect8mations and the related title and risk of las&l damages have been transferred.

Auxilium Pharmaceuticals, Inc.

On October 10, 2013, the Company entereddnicense and commercialization agreement, @Ailxilium License Agreement, and a
commercial supply agreement, or the Auxilium Suppliyeement, whereby VIVUS will supply Auxilium witBETENDRA drug product. Und
the terms of the Auxilium License Agreement, Auxili received an exclusive license to commercialime@omote VIVUS's drug STENDRA
(avanafil) for the treatment of erectile dysfunatia the United States and Canada and their raspdetritories, or the Auxilium Territory.
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Each party agreed not to develop, commizejeor in-license any other product that operates PDES inhibitor for the treatment of
erectile dysfunction in the Territory for a limitéidhe period, subject to certain exceptions. A PrBbitor means any product that operates &
a phosphodiesterase type 5 inhibitor.

Auxilium received an exclusive license,wdt right to sublicense, subject to certain linnitag, under certain of VIVUS's trademarks,
including STENDRA, to market, sell and distribufEEINDRA for the treatment of erectile dysfunctiontiire Auxilium Territory. In addition,
Auxilium received an exclusive license, with a tighh sublicense, subject to certain limitationsjemcertain of VIVUS's patents and kndvw
(i) to use, distribute, import, promote, market|, sdfer for sale and otherwise commercialize STHRA for the treatment of erectile
dysfunction in the Auxilium Territory; (ii) to makand have made STENDRA anywhere in the world, weétain exceptions, where
STENDRA is solely for use or sale for the treatmargrectile dysfunction in the Auxilium Territorgnd (iii) to conduct certain development
activities on STENDRA for the treatment of erectiiesfunction in support of obtaining regulatory epgl in the Auxilium Territory.

Auxilium will obtain STENDRA exclusively dm VIVUS for a mutually agreed term pursuant to Auilium Supply Agreement, as
further described below. Auxilium may elect to s&er the control of the supply chain for STENDRA foe Territory to itself or its designee
by assigning to Auxilium VIVUS's agreements witle tontract manufacturer, which is referred to bedswhe Supply Chain Transfer.

At VIVUS's sole cost and expense, VIVUSIsba responsible for preparing and filing with thBA the appropriate documents to obts
label expansion for STENDRA referencing a spedifiee of onset claim. VIVUS shall use commerciakyasonable efforts to obtain approval
of such label expansion filing. Further, VIVUS dhz responsible for conducting any postiulatory studies of STENDRA that are require
the FDA in the Territory. Such costs will be sgiually between the parties up to a specified atnaoich then, once the specified amount is
reached, VIVUS shall be solely responsible forrémaainder of the costs.

The Auxilium License Agreement will termtaaon a country-by-country basis upon the latercour of the following: (a) ten (10) years
after the STENDRA product launch in such country(l) the expiration of the last-to-expire patentthin the VIVUS patents covering
STENDRA in such country. In addition, Auxilium m&rminate the Auxilium License Agreement (i) foryaeason following the one (1) year
anniversary of the STENDRA launch in the U.S upoa bundred eighty (180) days written notice; aidifon the entry of a generic avanafil
product into the market upon thirty (30) days weritinotice. VIVUS may terminate the Auxilium Licensgreement (i) immediately upon
written notice to Auxilium if Auxilium is excludeftom participation in the U.S. federal healthcaregrams and fails to cure such exclusion
within one hundred twenty (120) days; and (ii) iix)ium challenges the VIVUS patents covering STHRNDupon written notice to Auxiliurr
Either party may terminate the Auxilium License Agment for the other party's uncured material ireabdankruptcy.

Under the terms of the Auxilium Supply Agneent, VIVUS will supply Auxilium with STENDRA drugroduct until December 31, 201
at the latest. For 2015 and each subsequent yeagdhe term of the Auxilium Supply AgreementAifixilium fails to purchase an agreed
minimum purchase amount of STENDRA from VIVUS, itlweimburse VIVUS for the shortfall as it relatesVIVUS's out-of-pocket costs to
acquire certain raw materials needed to manufaSUENDRA. Either party
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may terminate the Auxilium Supply Agreement for diker party's uncured material breach or bankgymicupon the termination of the
Auxilium License Agreement. The Auxilium Supply A&gment will automatically terminate upon completidrthe Supply Chain Transfer, as
described above.

Under the terms of the Auxilium License agment, VIVUS received an upfront license fee @.@3nillion. The Company is eligible to
receive a regulatory milestone payment of $15.0anilupon approval by the FDA of a specific timegofset claim for STENDRA in the
Auxilium Territory. In addition, the Company is gible to receive up to an aggregate of $255.0 omilin potential milestone payments based
on certain net sales targets by Auxilium. Furtifee, Company will receive royalty payments basediened percentages of the aggregate ai
net sales of STENDRA in the Auxilium Territory orgaarterly basis. The percentage of Auxilium's aggte annual net sales to be paid to the
Company increases in accordance with the achievieofiapecific thresholds of aggregate annual niessaf STENDRA in the Auxilium
Territory. If Auxilium's net sales of STENDRA incauntry are reduced by certain amounts followirgehtry of a generic product to the
market, royalty payments will be reduced by certancentages based on such reductions. Auxiliutalgid reimburse the Company for
payments made to cover various obligations to MTRfing the term of the Auxilium License Agreement.

For the year ended December 31, 2013, VIV&tBgnized $30.4 million as license revenue, abmpany determined that revenue was
earned upon the delivery of the license rightsratated know-how. Under the Auxilium Supply Agreathe/IVUS supplies the STENDRA
drug product to Auxilium on a cost-plus basis.

In accordance with ASC 605-25, VIVUS idéetl the license and related kndwew and supply services as separate deliverablder tine
agreements. The Company determined that the licam$eelated know-how and supply services indiiguapresent separate units of
accounting because each deliverable has stand-aédme. The Company determined that the licenser@ated know-how have stand-alone
value based on various facts and circumstancéeiarrangement, including Auxilium's option to soéhse. Although Auxilium is precluded
from reselling the license, Auxilium's ability teeithe delivered license and related kriawv for its intended purpose without the receiptha
remaining deliverable indicated that the licensa @atated know-how have stand-alone value.

VIVUS determined that the supply servicagénstand-alone value because: (i) the manufagtpriocess is not proprietary to the
Company; (i) a third-party manufacturer produdes product, and (iii) Auxilium may at any time witlotice to the Company elect to accept
assignment of VIVUS's agreements with the thirdyparanufacturer, or manufacture the licensed proiself or contract with a third-party
manufacturer to produce it.

The Company allocated the non-contingensieration relating to the stand-alone non-cortimgleliverables on the basis of relative
selling price, which is BESP because VSOE or TREuaavailable for these deliverables. The objeaMBESP is to determine the price at
which the Company would transact a sale if the pecbdr service were sold on a stand-alone basiSPBier the license is based on discounte
future projected cash flows relating to the licehseritories. Revenue related to the license wasgnized in the fourth quarter of 2013, when
the license and all related knowledge and databeed transferred. BESP for the supply serviceased on third-party costs to manufacture
the licensed product, plus a mark-up consistert girhilar agreements. Revenues allocated to thglpsprvices will be recognized when the
product has met all required specifications
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and the related title and risk of loss and dam&a®e been transferred to Auxilium. The Companydeisrmined that the achievement of the
regulatory milestone payment of $15.0 million ugproval by the FDA of a specific time of onsetrmldor STENDRA is contingent upon
both the Company's completion of the study repamtsupon FDA approval of the label expansion filiresulting from the Company's efforts.
At the time of the agreement, there was substamtieertainty that the time of onset claim and labglansion filing would be approved, which
are required for the additional milestone paymenaddition, the Company has determined that aem@nt of any and all of the potential net
sales milestones is dependent solely upon thetsesuhuxilium and therefore none of the net safglestones are deemed to be substantive.
Royalties to be received from Auxilium will be repozed by the Company based upon the net salé® gfrbduct by Auxilium. For the year
ended December 31, 2013, $1.1 million in net prodexenue was recognized from initial product deled under the Auxilium Supply
Agreement.

Sanofi

On December 11, 2013, the Company entertedi license and commercialization agreemenh@®Sanofi License Agreement, with
Sanofi. Effective as of December 11, 2013, the Camypentered into a supply agreement, or the S&ugply Agreement, with Sanofi
Winthrop Industrie, a wholly owned subsidiary oh8&. Under the terms of the Sanofi License Agreetn8anofi received an exclusive
license to commercialize and promote VIVUS's drugrefil for therapeutic use in humans in Africag #iddle East—Turkey and Eurasia, or
the Sanofi Territory. During the term of the Licernsgreement, each party agreed not to develop, @muiatize, or inlicense any other prodt
that operates as a phosphodiesterase type-5 mhibittherapeutic use in humans in the Sanofiifayr for a limited time period, subject to
certain exceptions.

In December 2013, the Company receivedpdront license fee of $5.0 million and a $1.5 mitlimanufacturing milestone payment. The
Company is also eligible to receive up to an addal $3.5 million in manufacturing milestone payrsemnip to $6.0 million in regulatory
milestone payments, and up to $45.0 million in satdestone payments, plus royalties on avandfisshased on tiered percentages of the
aggregate annual net sales in the Sanofi Terrigaypofi will also reimburse the Company for a pmrtof any sales milestone paid by VIVUS
to MTPC based on the share of Sanofi's net salg®itotal worldwide net sales amount triggering playment of such sales milestone.

Royalty payment obligations under the Sehicense Agreement will be payable for avanafieech country in the Sanofi Territory until
the later to occur of (i) the expiration of thetles-expire valid claim within the VIVUS patentsatth absent the licenses granted to Sanofi unde
the Sanofi License Agreement, would be infringedh®ysale of avanafil in such country; and (ii) Beder 11, 2029, or the Sanofi Royalty
Payment Term. The Sanofi License Agreement withteate as follows: (i) as to avanafil in each couim the Sanofi Territory, upon the
expiration of the Sanofi Royalty Payment Term wibpect to avanafil in such country, provided hosvethat Sanofi's obligation to reimburse
VIVUS for Sanofi's pro-rata share of any sales stdae paid by the Company to MTPC will survivelthb sales milestone has not yet come
due; and (ii) in its entirety, upon the expiratminall royalty payment obligations arising undee tBanofi License Agreement in all countries in
the Sanofi Territory.

In addition, the Company may terminateSla@ofi License Agreement immediately upon writtetiae to Sanofi on a country-by-country
basis if Sanofi becomes subject to certain regofadotions or

130




Table of Contents

VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 11. License, Commercialization and Supply Agements (Continued)

legal restrictions. The Company may also termitfa¢eSanofi License Agreement in its entirety upaiiten notice to Sanofi if Sanofi or any
affiliate commences any action or proceeding thatlenges the validity, enforceability or scopeany VIVUS patent in the Sanofi Territory
any country outside of the Sanofi Territory, oai§imilar action is instituted by a sublicensee Sadofi does not terminate the sublicense afte
being aware of such action for a specified pertadther, Sanofi may terminate the Sanofi LicensesAment in whole or on a country-by-
country basis for convenience at any time upon ackaotice to the Company. Either party may terteitlae Sanofi License Agreement for
the other party's uncured material breach, or haiky or related actions or proceedings. In thenewéan uncured material breach by the
Company, Sanofi may, in lieu of terminating the &ahicense Agreement in its entirety, elect to tione the Sanofi License Agreement in-
force and effect except (i) the Company will hawefurther rights to receive certain commerciali@atieports, and (ii) Sanofi may set off any
payments or amounts due by Sanofi but not yet fmaidle Company against all direct and undisputedadpes suffered by Sanofi as a result of
the breach.

Under the terms of the Sanofi Supply Agreetnthe Company will supply Sanofi Winthrop Indiestvith avanafil tablets until June 30,
2015, or in the event the obligations of MTPC tppy avanafil tablets to us are amended to extaydtd June 30, 2015, then until the
expiration of the MTPC supply obligations as amehdgther party may terminate the Sanofi Supplye&gnent for (i) the other party's
uncured material breach, or (Eankruptcy, insolvency, liquidation or certain rieeeship proceedings, or certain proceedings forganizatior
under bankruptcy or comparable laws. In additibe,$anofi Supply Agreement will automatically temate upon the termination of the Sanofi
License Agreement.

For the year ended December 31, 2013, VIVé£sgnized $4.4 million in license revenue, asGbenpany determined that revenue was
earned upon the delivery of the license rightsratated know-how. Under the Sanofi Supply Agreem&tWUS supplies the SPEDRA drug
product to Sanofi on a cost-plus basis. For the gaded December 31, 2013, $446,000 in net pragwenue was recognized from initial
product delivered under the Sanofi Supply Agreem&stof December 31, 2013, the Company deferre@ filllion of the manufacturing
milestone payment received in 2013 from Sanofacable to non-contingent product deliverables baseklative estimated selling prices,
which were later supplied in the first quarter 6f.2.

In accordance with ASC 605-25, VIVUS idéietl the license and related kndwew and supply services as separate deliverabliear tine
agreements. The Company determined that the licam$eelated know-how and supply services indiiguapresent separate units of
accounting because each deliverable has stand-aédme. The Company determined that the licenser@ated know-how have stand-alone
value based on various facts and circumstancésiarrangement, including Sanofi's option to sellée. Although Sanofi is precluded from
reselling the license, Sanofi's ability to usedeévered license and related know-how for itsriled purpose without the receipt of the
remaining deliverable indicated that the licensa matated know-how have stand-alone value.
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The Company determined that the supplyisesshave stand-alone value because: (i) the metowiiag process is not proprietary to the
Company; (i) a third-party manufacturer produdes product, and (iii) Sanofi may at any time wititioe to the Company elect to accept
assignment of the Company's agreements with the-giairty manufacturer (including agreements with@iesubsidiaries), or manufacture the
licensed product itself, or contract with a thiraH{y manufacturer to produce it.

The Company allocated the non-contingensicieration relating to the stand-alone non-comtimgleliverables on the basis of relative
selling price, which is BESP because VSOE or TREuaavailable for these deliverables. The objeaMBESP is to determine the price at
which the Company would transact a sale if the pecbdr service were sold on a stand-alone basiSPBier the license is based on discounte
future projected cash flows relating to the licehseritories. Revenue related to the license wasgnized in the fourth quarter of 2013, when
the license and all related knowledge and datebked transferred. BESP for the supply serviceasedth on third-party costs to manufacture
the licensed product, plus a mark-up consistert githilar agreements. Revenues allocated to thglpsprvices will be recognized when the
product has met all required specifications and-¢egted title and risk of loss and damages haea tansferred to Sanofi. The Company has
determined that achievement of any and all of tHestones is dependent solely upon the resultsanbf and therefore none of the milestones
are deemed to be substantive. Royalties to bevesgt&iom Sanofi will be recognized by the Compaagédal upon the net sales of the product
by Sanofi.

On July 31, 2013, VIVUS entered into a Coencial Supply Agreement with Sanofi Chimie, a whallvned subsidiary of Sanofi, or the
Sanofi Chimie Supply Agreement, pursuant to whiah@i Chimie will manufacture and supply the actpfermaceutical ingredient for
VIVUS's drug avanafil.

Under the terms of the Sanofi Chimie Supfdyeement, Sanofi Chimie will manufacture and dypipe active pharmaceutical ingredient,
or API, for VIVUS's drug avanafil on an exclusivadis in the United States and other territories@nd semi-exclusive basis in Europe,
including the EU, and Latin America. Each year, WS must purchase a minimum quantity of API from&a@himie.

The Sanofi Chimie Supply Agreement hasnétial five year term commencing on January 1, 28td will auto-renew for additional two-
year periods unless either party makes a timelgtiele not to renew. Either party may terminate $a@mofi Chimie Supply Agreement for t
other party's uncured material breach or bankruptdg the event of a persistent force majeure even

On November 18, 2013, the Company entareda Manufacturing and Supply Agreement, effectisef September 1, 2013, with Sanofi
Winthrop Industrie, or Sanofi Winthrop, a wholly oad subsidiary of Sanofi, or the Sanofi Winthrop@y Agreement. Under the terms of
Sanofi Winthrop Supply Agreement, Sanofi Winthroitl manufacture and supply the tablets for VIVU8tsg avanafil on an exclusive basis
in the United States and other territories and sarai-exclusive basis in Europe, including the Eatin America and other territories.
Beginning in 2015, VIVUS must purchase a minimurarity of tablets each year for its drug avanatfihi Sanofi Winthrop.

The Sanofi Winthrop Supply Agreement ha#itral term commencing on September 1, 2013 andiouing for a period of five years
after the date of the first commercial sale, anidlauito-renew for additional two-year periods uslegher party makes a timely election not to
renew. Either party may terminate the Sanofi WioghBupply Agreement for the other party's uncuratenial breach or bankruptcy or in the
event of a persistent force majeure event. In aigithe parties may mutually
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agree to terminate the Sanofi Winthrop Supply Agrest if (i) Sanofi Winthrop is unable to manufaetand deliver the required number of
validation batches meeting the specifications withie time period specified in the technology tfanmaster plan, or (ii) registration of Sanofi
Winthrop as the manufacturer and supplier for #imets for VIVUS's drug avanafil fails.

Mitsubishi Tanabe Pharma Corporation

In January 2001, the Company entered intexalusive development, license and clinical @iadl commercial supply agreement with
MTPC for the development and commercializationw&rafil, a PDES inhibitor compound for the oral dockl treatment of male and female
sexual dysfunction. Under the terms of the agreénMhPC agreed to grant an exclusive license tfouproducts containing avanafil outside
of Japan, North Korea, South Korea, China, Taiv&ngapore, Indonesia, Malaysia, Thailand, Vietnauh the Philippines. The Company
agreed to grant MTPC an exclusive, royalty-freerse within those countries for oral products hdévelops containing avanafil. In addition,
the Company agreed to grant MTPC an exclusive pptiabtain an exclusive, royalty-bearing licensehin those countries for non-oral
products that it develops containing avanafil. MT&f£eed to manufacture and supply VIVUS with avihfiaf use in clinical trials, which we
the Company's primary responsibility. The MTPC agrent contains a number of milestone payments todme by the Company based on
various triggering events. Through December 31320hder the terms of the MTPC agreement, the Cagnpas paid a total of $15.0 million
in milestone payments to MTPC, including $2.0 raillin 2013 upon approval of SPEDRA (avanafil) ie B and $3.0 million in 2012 upon
FDA approval of STENDRA (avanafil) in the U.S. Iddition, during 2013 and 2012, the Company purcth&8e9 million and $7.4 million,
respectively, of product from MTPC under the sugmbytion of the Agreement in preparation for thenoeercial launch in the U.S., the EU ¢
certain other territories that use the U.S. andapprovals.

The Company expects to make other subatgdyments to MTPC in accordance with the MTP@agrent as VIVUS and its
sublicensees continue to commercialize avanafiltferoral treatment of male sexual dysfunctiortsniérritories. Potential future milestone
payments include $6.0 million upon the achievenoéi$250.0 million or more in worldwide net salesidg any calendar year.

The term of the MTPC agreement is based country-by-country and on a product-by-produdisarhe term shall continue until the
later of (i) 10 years after the date of the filslesfor a particular product, or (ii) the expiratiof the last-to-expire patents within the MTPC
patents covering such product in such countryhénevent that VIVUS's product is deemed to benjfficiently effective or insufficiently sa
relative to other PDES5 inhibitor compounds basegualplished information, or (ii) not economicallyaféble to develop due to unforeseen
regulatory hurdles or costs as measured by stasdardmon in the pharmaceutical industry for thgetef product, the Company has the right
to terminate the agreement with MTPC with respeatuch product.

In August 2012, the Company entered intamendment to its agreement with MTPC that perwit4JS to manufacture the APl and
tablets for STENDRA itself or through third partiédscording to the amendment, the transition of nfaaturing from MTPC must occur on or
before June 30, 2015. On July 31, 2013, as merdiabeve, VIVUS entered into a Commercial Supplye&gnent with Sanofi Chimie to
manufacture and supply the API for avanafil on atlesive basis in the United States and othertteieis and on a semi-exclusive basis in
Europe, including the EU,
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Latin America and other territories. Further, asitimned above, on November 18, 2013, the Compatereshinto a Manufacturing and Sup
Agreement with Sanofi Winthrop Industrie to mantdme and supply the avanafil tablets on an exctubasis in the United States and other
territories and on a semi-exclusive basis in Eurapguding the EU, Latin America and other temiés. The Company intends to submit an
amendment to the NDA for avanafil to the FDA, ahd marketing authorization, or MA, for avanafilthe EMA, to include Sanofi Chimie a:
qualified supplier of the avanafil APl and Sanofinttirop Industrie as a qualified supplier of theaafil tablets.

On February 21, 2013, the Company enteredthe third amendment to its agreement with MTIch, among other things, expands
VIVUS's rights, or those of VIVUS's sublicense@sehforce the patents licensed under the MTPC aggeeagainst alleged infringement, and
clarifies the rights and duties of the parties ¥hdUS's sublicensees upon termination of the MTR@ament. In addition, the Company was
obligated to use its best commercial efforts tokeBBETENDRA in the U.S. by December 31, 2013, whiels achieved by its
commercialization partner, Auxilium. On July 23,130 the Company entered into the fourth amendneeits agreement with MTPC which,
among other things, changes the definition of aktssused to calculate royalties owed by the CompaMTPC.

Other

In October 2001, the Company entered intassignment agreement, or the Assignment Agreemé@htThomas Najarian, M.D., for a
combination of pharmaceutical agents for the treatnof obesity and other disorders, or the Comhlmnatherapy, that has since been the f(
of the Company's investigational drug candidatesttggment program for Qsymia for the treatment adsity, obstructive sleep apnea and
diabetes. The Combination Therapy and all relatedmi applications, or the Patents, were transfeéord/IVUS with worldwide rights to
develop and commercialize the Combination Theraqgyexploit the Patents. Pursuant to the AssignrAgreement, through December 31,
2013, the Company has paid a total of $1.2 miliad has issued fully vested and exercisable optmpsrchase 60,000 shares of VIVUS's
common stock to Dr. Najarian. In addition, the Assnent Agreement requires the Company to pay fiegatin worldwide net sales of a
product for the treatment of obesity that is bageoh the Combination Therapy and Patents untilabieto-expire of the assigned Patents. To
the extent that the Company decides not to comumigraxploit the Patents, the Assignment Agreemahterminate and the Combination
Therapy and Patents will be assigned back to Djariéén. In 2006, Dr. Najarian joined the Companywasmart-time employee and served as a
Principal Scientist. In November 2013, Dr. Najaisaeamployment with the Company ended although néirages to work for VIVUS on a
consulting basis.

Note 12. Long-Term Debt
Convertible Senior Notes Due 2020

On May 21, 2013, the Company closed arrioffeof $220.0 million in 4.5% Convertible Senioofés due May 1, 2020, or the
Convertible Notes. The Convertible Notes are goseroy an indenture, dated as of May 21, 2013 betwee Company and Deutsche Bank
National Trust Company, as trustee. On May 29, 26#8Company closed on an additional $30.0 miltd

134




Table of Contents

VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 12. Long-Term Debt (Continued)

Convertible Notes upon exercise of an option byititeal purchasers of the Convertible Notes. Tatal proceeds from the Convertible Notes
were approximately $241.8 million.

The Convertible Notes are senior unsecaldigations of the Company and bear interest atealfrate of 4.50% per annum, payable
semiannually in arrears on May 1 and Novemberdagh year, beginning on November 1, 2013, unlesigrepurchased or converted.

The Convertible Notes are convertible impproximately 16,826,000 shares of the Companyswan stock under certain circumstances
prior to maturity at a conversion rate of 67.30B8res per $1,000 principal amount of Convertibléedpwhich represents a conversion pric
approximately $14.858 per share, subject to adjeistander certain conditions. The Convertible Natesconvertible at the option of the
holders at any time prior to the close of busir@sthe business day immediately preceding Noverhp2019 only under certain conditions.
On or after November 1, 2019, holders may convedrany portion of their Convertible Notes at aime at their option at the conversion i
then in effect regardless of these conditions. &ilip certain limitations, the Company will setttnversions of the Convertible Notes by
paying or delivering, as the case may be, casheslud its common stock or a combination of caghsrares of its common stock, at its
election. The conversion rate of the Convertibleddpand the corresponding conversion price, wilkbbject to adjustment for certain events,
but will not be adjusted for accrued interest. didiion, following certain corporate transactiohattoccur on or prior to the maturity date for
the Convertible Notes, the Company will increasedbnversion rate for a holder that elects to cadrit&eConvertible Notes in connection with
such a corporate transaction. The Convertible Nwte issued to qualified institutional buyers prarst to Rule 144A under the Securities Act
of 1933, as amended, or the Securities Act. NeitheelConvertible Notes nor any shares of VIVUSmEmn stock issuable upon conversiol
the Convertible Notes have been or are expectbd tegistered under the Securities Act or understaig securities laws.

The Convertible Notes are accounted f@adoordance with ASC 470-2Dgbt with Conversion and Other Optiongnder ASC 470-20,
issuers of convertible debt instruments that magditted in cash upon conversion, including pao#sh settlement, are required to separately
account for the liability (debt) and equity (consien option) components. The Company analyzeddhgarsion feature to determine if it was
required to be bifurcated and treated as a devivdiibility and determined that it did not. Rathitwe Company is required to separately acc
for the liability and equity components of the certible debt instrument. The Company determinedahevalue of the liability component by
estimating a risk adjusted interest rate, or mayladtl, at the time of issuance for similar notesttdo not include the equity component. To
arrive at the appropriate risk adjusted rate, orketayield, for the Convertible Notes, the Compaeyformed (i) a synthetic credit rating
analysis estimating the issuer level credit ratihthe Company using a regression model; (ii) redean appropriate market yields using op
adjusted spread indications for similar creditrmgsi, and (i) considered the market yield impliedthe Convertible Notes from a binomial
lattice model, or Level 3 inputs. The risk adjusig@rest rate was used to compute the initialVfalue of the liability component of
$154.7 million. The excess of the proceeds recefrad the Convertible Notes over the amount alledab the liability component, of
$95.3 million, is allocated to the equity componantl recorded to additional paid-in capital. Thisess is reported as a debt discount and is
amortized as non-cash interest expense, usingtdest method, over the expected life of the Cdible Notes. The conversion option will
not be subsequently remeasured as long as it castito meet conditions for equity classification.
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In connection with the issuance of the Gatilile Notes, the Company incurred $8.2 milliorissiuance costs, which primarily consisted
of investment banker, legal and other professi@e®s. The portion of the costs related to the gquamponent of $3.1 million was charged to
additional paidn capital. The remaining portion related to thétdsomponent of $5.1 million was recorded as ardefecharge and included
non-current assets, and is being amortized anddedas additional interest expense over the eggdife of the Convertible Notes.

The combined effective interest rate onlidiality component was 15.2%. Total interest exge of $14.3 million was recognized during
the year ended December 31, 2013, which includes@8lion of amortization of the debt discount e###4,000 amortization of deferred
financing costs during the year ended Decembe2@13. The remaining expected life of the Convestilibtes at December 31, 2013, is
4.9 years. As of December 31, 2013, the Converhlates were not convertible and the if-convertedealid not exceed their principal
amount.

In connection with the issuance of the Gatillle Notes, the Company entered into cappedraikactions with certain counterparties
affiliated to the underwriters. The capped calhs@ctions are expected to reduce potential dilfararnings per share upon conversion of the
Convertible Notes. Under the capped call transastithe Company purchased capped call optionsrttia¢ aggregate relate to the total
number of shares of the Company's common stockrlyirag the Convertible Notes, with a strike priagual to the conversion price of the
notes and with a cap price equal to $20 per sfdre fair value of the purchased capped calls of B84llion was recorded to stockholders'
equity.

Senior Secured Notes Due 2018

On March 25, 2013, the Company enteredtimtdPurchase and Sale Agreement, or the Agreeimetmieen the Company and BioPharme
Secured Investments 1l Holdings Cayman LP, a Cayhalands exempted limited partnership, or BioPtaarpmoviding for the purchase of a
debt-like instrument, or the Senior Secured Ndiesler the Agreement, the Company received $50anilliess $500,000 in funding and
facility payments, at the initial closing on Ap8i) 2013. The Company elected not to exercise ti®po receive an additional $60 million, I¢
$600,000 in a funding payment, at a secondaryradpso later than January 15, 2014. The Companyresonsible for all reasonable and
documented out-of-pocket legal costs and fees indusy BioPharma related to the Agreement, sulbgeatcap of $300,000.

Net proceeds from the financing were appnately $48.4 million. The Company is obligatechtake scheduled quarterly payments. The
first payment is scheduled to be made in the seqoader of 2014 and the final payment is schedtddak made in the second quarter of 2
The scheduled quarterly payments are subject tngheales of (i) Qsymia® (and any derivative opiavement thereof, including Qsiva™ as
it relates to the European Union), or the Prodarat] (ii) any other obesity agent developed or ntackby the Company or its affiliates or
licensees. The scheduled quarterly payments, dtaarthe payment(s) scheduled to be made in tlendeguarter of 2018, are capped at the
lower of the scheduled payment amounts or 25%ehtt sales of (i) and (ii) above. Accordingly2#% of the net sales is less than the
scheduled quarterly payment, then 25% of the rles s due for that quarter, with the exceptiothef payment(s) scheduled to be made in the
second quarter of 2018, when any unpaid scheduladearly payments plus any accrued and unpaid mddae premiums must be paid. Any
quarterly payment less than the scheduled quanestynent
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amount will be subject to a make-whole premium étpghe applicable scheduled quarterly paymerthefpreceding quarter less the actual
payment made to BioPharma for the preceding quartdtiplied by 1.03. Regardless, the Company maysuheduled quarterly payments out
of any available funds notwithstanding Productsadés. The Company also has the option to prepagtaduled quarterly payments as
specified in the Agreement. Assuming all schedgjearterly payments are made timely and in full,ahaual implied effective interest rate is
13.38% per annum. The imputed interest for the @e®ecured Notes was $5.2 million, including $329,&mortization of deferred financing
costs during the year ended December 31, 2013.

To secure its obligations in connectionwtite Agreement, the Company granted BioPharmawigeinterest to (i) the purchased
receivables which are defined in the Agreemenhastheduled quarterly payments, any underpayméstsch payments based on an audit of
the Company's records and any interest due orotegding amounts, and (ii) the Company's pateradetnarks, copyrights and regulatory
filings related to the Product, or the Additionalllateral.

In connection with the issuance of the 8eBiecured Notes, the Company incurred $1.6 mithbissuance costs, which primarily
consisted of funding and facility fees, legal atigeo professional fees. These costs are being e@drand recorded as additional interest
expense using the interest method through 2018.

The following table summarizes informatmmthe debt (in thousands) as of:

December 31

2013
Convertible Senior Notes due 202(
Fair value of the liability compone $ 154,73
Accumulated accretion of discot 8,36¢
Net carrying value $ 163,10t
Senior Secured Notes due 201
Carrying value $ 50,00(
Total Notes:
Fair value of the liability compone $ 204,73
Accumulated accretion of discot 8,36¢
Net carrying amount (Lor-term debt) $ 213,10t

There is no short term portion of long-tetebt as of December 31, 2013.
Note 13. Stockholders' Equity

Common Stock

The Company is authorized to issue 200ignilshares of common stock. As of December 31, 2032012, there were 103,161,000 and
100,659,000 shares, respectively, issued and odis

On March 6, 2012, the Company closed thieowmritten public offering and sale of 9,000,00@rgls of the Company's common stock.
Gross proceeds to the Company from this sale thtgbproximately $202.5 million before deductiorapproximately $10.5 million in
underwriting
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discounts and commissions and offering expensésf Ahe shares of common stock were offered pursteathe Company's effective shelf
registration statement on Form S-3 (Registration383-161948), including the prospectus dated $apte 16, 2009 (as amended on
February 28, 2012) contained therein, as the samédden supplemented.

On August 24, 2011, the Company closecherstle of a total of 6,889,098 shares of its comstock, at a price of $6.65 per share,
pursuant to a previously reported securities puselzyreement entered into on August 23, 2011, ceittain investors in connection with a
registered direct offering of the Company's comrstmtk, or the Offering. Gross proceeds to the Comfieom the sale of the common stock
in the Offering totaled approximately $45.8 millibefore deduction of approximately $529,000 in f@ed expenses related to the Offering.
of the shares of common stock were offered pursioeah effective shelf registration statement om#8-3ASR (Registration No. 333-
161948), including the prospectus dated Septenthe2d09, contained therein.

On August 1, 2011, the Company filed a F&® (File Number 333-175926) with the SEC registe600,000 shares of common stock,
par value $0.001 per share, under the 1994 Empl8t@zk Purchase Plan, as amended, or 1994 ESPP.

Preferred Stocl

The Company is authorized to issue fivdiamishares of undesignated preferred stock withravalue of $1.00 per share. As of
December 31, 2013 and 2012, there were no prefshawks issued or outstanding. The Company mag &sares of preferred stock in the
future, without stockholder approval, upon sucimteas the Company's management and Board of Disatiay determine.

Stockholder Rights Plan

On March 26, 2007, the Board of Directdrthe Company adopted a Stockholder Rights PlatheRights Plan, and amended its byl:
Under the Rights Plan, the Company will issue adéind of one right for each share of its commoulstmeld by stockholders of record as of
the close of business on April 13, 2007.

The Rights Plan is designed to guard atjgiadial tender offers and other coercive tadiicgain control of the Company without offering
a fair and adequate price and terms to all of the@any's stockholders. The Rights Plan is interidgmtovide the Board of Directors with
sufficient time to consider any and all alternagive such an action and is similar to plans adopyechany other publicly traded companies.
The Rights Plan was not adopted in response t@tasts to acquire the Company and the Compangtisware of any such efforts.

Each right will initially entitle stockhoduls to purchase a fractional share of the Compangferred stock for $26.00. However, the rights
are not immediately exercisable and will become@sgable only upon the occurrence of certain evdhgsperson or group acquires, or
announces a tender or exchange offer that wouldtriesthe acquisition of 15% or more of the Comyparcommon stock while the Stockholi
Rights Plan remains in place, then, unless thagigte redeemed by the Company for $.001 per tigbtiights will become exercisable by all
rights holders except the acquiring person or gfouphe Company's shares or shares of the thir:paquirer having a value of twice the
right's then-current exercise price. The Rights pire on the earliest of (i) April 13, 2017 (tfieal expiration date), or (ii) redemption or
exchange of the Rights.
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On March 29, 2010, the Company's Boardioéd@ors terminated the 2001 Stock Option Plaraddition, the Board of Directors adopted
and approved a new 2010 Equity Incentive Planh@2010 Plan, with 32,000 shares remaining reseamddinissued under the 2001 Plan,
subject to the approval of the Company's stockhieldene 2001 Plan, however, continues to governdsyareviously granted under it. On
June 25, 2010, the Company's stockholders appittne?010 Plan at the Company's 2010 Annual Meetir®fockholders. The 2010 Plan
provides for the grant of stock options, stock apjation rights, restricted stock, restricted stanks, performance shares and performance
units to employees, directors and consultantsetgranted from time to time as determined by tharBaf Directors, the Compensation
Committee of the Board of Directors, or its desigmerhe term of the option is determined by ther8@é Directors on the date of grant but
shall not be longer than 10 years. Options undsmilan generally vest over four years, and aliaoyst expire after 10 years. The 2010 Plan's
share reserve, which the stockholders approve3j430,000 shares, plus any shares reserved bigsueid pursuant to awards under the 2001
Plan as of the date of stockholder approval, d@B®shares, plus any shares subject to outstaagiagds under the 2001 Plan that expire or
otherwise terminate without having been exercisefdli, or are forfeited to or repurchased by tt@mrany, up to a maximum of 8,111,273
shares (which was the number of shares subjecitttamding options under the 2001 Plan as of Maict2010).

On April 30, 2010, the Company's Board a€btors granted an option to purchase 400,00Ceshzfrthe Company's common stock, or
Inducement Grant, to Michael P. Miller, the Comparg8enior Vice President and Chief Commercial @ffidhe Inducement Grant was
granted outside of the Company's 2010 Plan andwitstockholder approval pursuant to NASDAQ ListiRigle 5635(c)(4) and is subject to
the terms and conditions of the Stand-Alone Stopkdd Agreement between the Company and Micha®lilrer.

Restricted Stock Uni

Beginning in 2012, the Company began igsuéstricted units under the 2010 Plan on a limitasis. A summary of restricted stock unit
award activity under the 2010 Plan is as follows:

Weighted
Number of Average
Restricted Grant Date

Stock Units Fair Value

Restricted stock units outstanding December 311; — —
Granted 35,000 $ 24.8¢

Vested — —
Forfeited — —
Restricted stock units outstanding, December 312 35,000 $ 24.8¢
Grantec 144500 $ 12.6:
Vested (33,29¢) (14.1%
Forfeited (146,20 (13.87%)
Restricted stock units outstanding, December 313 — $ —
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Note 14. Stock Option and Purchase Plans (Continugd

Stock Options

A summary of stock option award activityden these plans is as follows:

Years Ended December 31

2013 2012 2011
Weighted- Weighted- Weighted-
Average Average Average
Number of Exercise Number of Exercise Number of Exercise
Shares Price Shares Price Shares Price

Balance at beginnin

of year 8,510,991 $ 10.3¢
Options:
Grantec 4,166,29: $ 12.8¢
Exercisec (2,375,68) $ 5.7¢
Cancellec (1,395,07) $ 14.5¢

Balance at end of

8,57543. $ 6.17

2,850,11:
(2,648,88) $ 5.0

7,919,01: $ 5.71

$ 17.8C 1,289,791 $ 8.72

(482,17) $  4.8¢

(265,75) $ 9.2¢ _ (151,19) $  8.3:

year 8,906,45 $ 12.0¢ 8,510,917 $ 10.3¢ 8,575/43 $ 6.17
Exercisable at end ¢
year 6,616,55 $ 11.0C 4,781,30. $ 6.3z 6,120,211 $ 5.3¢

Weighted average
grant-date fair
value of options
granted during the
year $ 8.3:

Options Outstanding

$ 11.9] $ 5091

At December 31, 2013, stock options wertstanding and exercisable as follows:

Options Exercisable

Weighted-
Number Average Weighted- Number Weighted-
Outstanding at Remaining Average Exercisable Average
December 31, Contractual Exercise December 31, Exercise
Range of Exercise Price 2013 Life Price 2013 Price
$3.13- $10.19 3,318,23! 34year $ 7.2% 3,296,69 $ 7.2z
$12.04- $12.84 3,215,93. 52year $ 12.2¢ 2,466,64 $ 12.2:
$12.90- $25.74 2,372,28" 7.lyear $ 18.5: 853,21t $ 22.0¢
$3.13- $25.74 8,906,45. b5H.lyear $ 12.0¢ 6,616,55 $ 11.0(

The aggregate intrinsic value of outstagdiptions as of December 31, 2013, was $6.6 mjlldérvhich $6.6 million related to

exercisable options.

At December 31, 2013, 1,976,823 optionsaiesd available for grant. In January 2014, awasdscisable for 1,128,100 shares were

granted pursuant to the 2010 Plan.

Employee Stock Purchase PI

Under the 1994 Employee Stock Purchase, Btathe ESPP, the Company reserved 800,000 sbhoesnmon stock for issuance to
employees pursuant to the ESPP, under which &igiblployees may authorize payroll deductions abul0% of their base compensation (as
defined) to purchase common stock at a price equgb% of the lower of the fair market value ashaf beginning or the end of the offering

period.
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At the annual meeting held on June 4, 2@@3stockholders approved amendments to the ESEPeixtend the original term of the ESPP
by an additional 10 years such that the ESPP will expire in April 2014 (subject to earlier terntiioa as described in the ESPP) and
(ii) increase the number of shares of common steskrved for issuance under the ESPP by 600,008ssttaa new total of 1,400,000.

On June 17, 2011, the Company's stockhelggproved amendments to the Company's ESPP @asethe number of shares reserve
issuance under the ESPP by 600,000 shares to sotewef 2,000,000, to remove the Plan's 20-yean tand to include certain changes
consistent with Treasury Regulations relating t@layee stock purchase plans under Section 423ditiernal Revenue Code of 1986, as
amended, and other applicable law.

As of December 31, 2013, 1,501,905 shaags been issued to employees and there are 4987a®&s available for issuance under the
ESPP. The weighted average fair value of sharasdssnder the ESPP in 2013, 2012 and 2011 was , $8352 and $3.21 per share,
respectively.

Share-Based Compensation Expense

Total estimated share-based compensatipense, related to all of the Company's share-basadds, recognized for the years ended
December 31, 2013, 2012 and 2011 was comprisenlla&/$ (in thousands, except per share data):

2013 2012 2011
Research and developme $ 2,361 $ 3487 $ 1,917
Selling, general and administrati 15,96¢ 12,45 5,43¢
Non-recurring charge 14,07: — —

Shar~based compensation expense before t 32,39" 15,93¢ 7,35:
Related income tax benef — — —
Shar-based compensation expense, netoft $ 32,397 $ 15,93¢ $ 7,35¢

On July 18, 2013, the Company enteredangettiement agreement with First Manhattan Compamlyirst Manhattan, in connection with
a proxy contest related to the Company's 2013 Arnveating of Stockholders. According to the termishe settlement agreement, more th
majority of the members of the Company's Board iné8ors resigned and new members were appointezlcfiange in the majority of the
members of the Company's Board of Directors, dffeciuly 19, 2013, triggered certain "change oftagh benefits in accordance with the
Amended and Restated Change of Control and Sewversgreements, or the Amended Agreements, with iceofathe Company's employees;
specifically, all unvested stock options held bgsh employees automatically vested in full and inecanmediately exercisable. In accordance
with ASC 718, all unamortized expense for optidret wvere expected to vest on the date of granttendhodified fair value of the options that
were not expected to vest on the date of grant folespected forfeitures) were immediately expensgada result, in the year ended
December 31, 2013, the Company recognized approeiyn®l2.9 million in additional share-based congzgion expense related to this event
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As part of the Company's ongoing effortsaduce costs by eliminating expenses that aresss®ntial to expanding the use of Qsymia, th
Company implemented a cost reduction plan thataedlthe Company's workforce by approximately 20leyges, or 17% of its workforce,
excluding the sales force, in the year ended Deeedib, 2013. As a result, the Company incurred $iilion in additional share-based
compensation expense in the year ended Decemb20383, related to the automatic acceleration ofing®f unvested stock options held by
the terminated employees.

Total share-based compensation cost ciggithhs part of the cost of inventory was $480&00 $196,000 for the years ended
December 31, 2013 and 2012, respectively.

The following table summarizes share-basedpensation, net of estimated forfeitures assediaith each type of award (in thousands):

2013 2012 2011
Shar-based compensation, net of tax

Restricted stock unif $ 471 $ 292 $ —
Stock options 31,61( 15,53 7,25¢
Employee stock purchase pl 31€ 11E 94

$ 32,397 $ 1593t $ 7,35¢

As of December 31, 2013, unrecognized egéohcompensation expense totaled $12.2 milliaatedIto non-vested stock options and
$66,000 related to the ESPP. The weighted avergaining requisite service period of the non-vestedk options was 1.3 years and of the
ESPP was less than one month.

Valuation Assumptions

The fair value of each option is estimatedhe date of grant using the Black-Scholes optitcing model, assuming no expected
dividends and the following weighted average asgiong:

2013 2012 2011
Expected life (in years 4.8¢ 5.54 5.9:2
Volatility 83.3%% 82.4% 77.4t%
Risk-free interest rat 1.12% 1.0% 2.59%

Dividend yield — — —
Note 15. Commitments
Lease Commitmen

In November 2006, the Company enteredand@month lease for its former corporate headquarteratéd in Mountain View, Californi.
or Castro Lease. On February 14, 2012, the Comeatgred into the most current, fourth amendmettigdCastro Lease. Under the fourth
amendment to the Castro Lease, the lease terrddreadquarters' premises terminated July 31, 2018fourth amendment also included a
new lease on an additional 4,914 square feet afeofipace located at 1174 Castro Street, Mountaw \California, or the Expansion Space,
which is adjacent to the Company's former corpdnatedquarters. The average base rent for the Bgpans
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Space is approximately $2.75 per square foot orSiBper month. The new lease for the Expansiore&pas a term of 60 months
commencing March 15, 2012, with an option to extdgredterm for one year from the expiration of tleevriease. The Expansion Space is
currently being listed for sublease.

The Company entered into a lease effeetivef December 11, 2012, with SFERS Real Estatp.Chror the Landlord, for new principal
executive offices, consisting of an approximatedy?40 square foot building, located at 351 EastyvAvenue, Mountain View, California,
or the Evelyn Lease. The Evelyn Lease has anlitdien of approximately 84 months, commencing oryM#4, 2013, and at a starting annual
rental rate of $31.20 per rentable square footjésulo agreed increases). The Company is entidlesh abatement of the monthly installments
of rent for months seven through 12 of the initéam subject to the conditions detailed in the Enélease. The Company has one option to
renew the Evelyn Lease for a term of three yeatiseaprevailing market rate as detailed in the favélease. In addition, the Company has a
one-time right to accelerate the termination dath® Evelyn Lease from the expiration of the 8dilhcalendar month of the term to the
expiration of the 60th full calendar month of tkent subject to the conditions detailed in the Evdlgase. If this acceleration of the
termination date is exercised, the following will payable to the Landlord: (i) six months of thenthdy installments of rent and the Compa
proportionate share of expenses and taxes subjéut fifth lease year and (ii) the unamortizediporof all of the following: (a) any leasing
commissions and legal fees, (b) the initial alieret as detailed in the Evelyn Lease, and (c) Lend allowance towards the cost of
performing the initial alterations, which is $7.0€r rentable square foot; provided that the ampawpéble to the Landlord will be increased by
the unamortized portion of any leasing commissitarsant improvements and allowances, or other incurred by the Landlord in
connection with any additional space other tharptieenises leased by the Company and that is subjeciceleration under the Evelyn Lease.
As part of a cost reduction plan, the first floétlee Evelyn Lease has been substantially vacatddree Company intends to list this
unoccupied space for sublease.

Future minimum lease payments under opeyadtiases at December 31, 2013, were as follows¢umsands):

2014 $ 1,55(
2015 2,01z
2016 2,06:
2017 1,917
2018 1,89¢
Thereaftel 2,60z

$ 12,04«

Included in the operating lease commitmabtsve are obligations under leases for which i @any has vacated the underlying
facilities as part of a cost reduction plan. Thieseses expire at various dates through 2020 amdsept an aggregate obligation of $3.6 million
through 2020. The Company does not currently hatéease income related to the restructured spdeeCbmpany has restructuring accruals
of $1.0 million at December 31, 2013, which represe¢he difference between this aggregate futuligatiopn and expected future sublease
income under estimated potential sublease agrespantvell as other facilities-related obligati¢sse Note 9).
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Rent expense under operating leases ial {113, 2012 and 2011, was as follows (in thouspnd

Years Ended
December 31
2013 2012 2011

Rent expens $ 2861 $ 91z $ 671

Note 16. Income Taxes

Deferred income taxes result from diffelena the recognition of expenses for tax and firdmeporting purposes, as well as operating
loss and tax credit carryforwards. Significant comgnts of the Company's deferred income tax aaseat§ December 31, 2013 and 2012, are
as follows (in thousands):

2013 2012
Deferred tax asset
Net operating loss carry forwar $ 202,28¢ $ 154,86!
Research and development credit carry forw. 16,65¢ 13,19:
Stocl-based compensatic 15,47¢ 9,38¢
Accruals and othe 18,927 5,52¢
Depreciatior 21¢ 18t
Deferred revenu 4,00¢ 42
257,57¢ 183,57t
Valuation allowanct (257,57  (183,57¢)
Total $ — % —

The net increase in the valuation allowafiocehe years ended December 31, 2013, 2012 ahtl, 2tas $74.0 million, $47.9 million and
$22.6 million, respectively. As of December 31, 20the Company had no significant deferred taxillizs.

For federal and state income tax repomiagoses, respective net operating loss, or NOiryftawards of approximately $545.1 million
and $229.1 million are available to reduce futaseable income, if any. ASC 718 prohibits recogmitad a deferred income tax asset for exces
tax benefits due to stock option exercises thaémamt yet been realized through a reduction innmedaxes payable. Post-adoption of ASC
718, the unrecognized deferred tax benefits totdlé311 million, of which $81,000 have been accodrite as a credit to additional paid-in
capital, as they have been realized through a teduin income taxes payable. For federal and stei@me tax reporting purposes, respective
credit carryforwards of approximately $13.9 milliand $4.3 million are available to reduce futuseatde income, if any. These net operating
loss and tax credit carryforwards, except for tladifGrnia research and development credit, expirearious dates through 2033. The
California research and development credits deerpire. The Internal Revenue Code of 1986, as astenmbntains provisions that may limit
the net operating loss and credit carryforwardslavig for use in any given period upon the ocameeeof certain events, including a signific
change in ownership interest. Utilization of the ogerating loss and tax credit carry-forwardsuisjsct to an annual limitation due to an
ownership change, as defined by the IRS code $e88a8. The Company has not completed a recent stualgsess whether any change of
control has occurred or whether there have
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been multiple changes of control since the Comgdioymation, due to the significant complexity augt associated with the study. The
Company has completed studies in prior periodscandluded no adjustments were required. If the Gomhas experienced a change of
control at any time since its formation, its NOLlrrgdorwards and tax credits may not be availabteheir utilization could be subject to an
annual limitation under Section 382. A full valuatiallowance has been provided against the Comp&iQL carryforwards, and if an
adjustment is required, this adjustment would sedtby an adjustment to the valuation allowanaokdingly, there would be no impact on
the consolidated balance sheet or statement oatpes.

The (benefit)/provision for income taxed&sed upon (loss)/income from continuing operatioefore (benefit)/provision for income
taxes as follows, for the years ended Decembe?@®3, 2012 and 2011 (in thousands):

2013 2012 2011

Loss before income taxe

Domestic $ (174,08) $ (138,599) $ (46,83¢)

International (76€) (1,107%) —
Loss before taxe $ (174,849 $ (139,700 $ (46,836

The (benefit)/provision for income taxessists of the following components for the yeardeshDecember 31, 2013, 2012 and 2011 (in
thousands):

Continuing Operations:

2013 2012 2011

Current

Federal $ — 8§ — 8§ —
State 97 27 19C
Foreign — — —
Total current (benefit)/provision for income ta $ 97 $§ 27 $ 19C
Deferred

Federal $ — $ — 8 —

State — — —
Foreign — — —
Total deferred benefit for income tax $ — $ — ¢ —

Total (benefit)/provision for income taxes from
continuing operation $ 97 $§ 27 $ 19C
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Reconciliation between the U.S. federaiustaly tax rate and the Company's effective tag fedm continuing operations is as follows, for
the years ended December 31, 2013, 2012 and 2011:

2013 2012 2011

Tax at U.S. federal statutory re (39% (B5% (39)%
Change in valuation allowan: 35 34 38
Permanent item 2 1 1
Tax credits (@D} — (4)
Other (D — —
Effective tax rate 0% 0% 0%

The total gross unrecognized tax benefitsfdDecember 31, 2013, is $1.7 million and relétestate tax exposures, of which $160,000
would affect the effective tax rate if recognized.

A reconciliation of the beginning and erglamount of unrecognized tax benefits in 2013 &@1P2is as follows (in thousands):

2013 2012 2011
Unrecognized tax benefits as of Janua $ 1,21 $ 1,218 $ 1,171
Gross increase/(decrease) for tax positions of |

years 447 — 44

Gross increase/(decrease) for tax positions of

current yea — — —
Settlement: — — —
Lapse of statute of limitatior — — —
Unrecognized tax benefits balance at Decemb¢ $ 1,662 $ 1,21F $ 1,21¢f

The total unrecognized tax benefits as @eé&nber 31, 2013, of $1.7 million includes apprately $1.5 million of unrecognized tax
benefits that have been netted against the retitfmired tax assets. The remaining balance recanti¢ise Company's consolidated balance
sheets as of December 31, 2013 and 2012, is asviolin thousands):

2013 2012
Total unrecognized tax benef $ 1662 $ 1,21t
Amounts netted against deferred tax as (1,502 (1,05%)
Unrecognized tax benefits recorded on consolidbétance

sheets $ 16C $ 16C

As of December 31, 2013, the Company haduad $45,000 for payment of interest and penaléikged to unrecognized tax benefits. To
the extent accrued interest and penalties do tiatately become payable, amounts accrued will deaed and reflected as a reduction of the
overall income tax provision in the period thatlsdetermination is made. During 2013, $6,000 adries$t was recognized.

Although the Company files U.S. federalioas state, and foreign tax returns, the Compasmlig major tax jurisdictions are the U.S.,
California and New Jersey. The Company's incomedaxn for the year ended December 31, 2007, rieotly under examination by the
California Franchise Tax
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Board. Based on the progress of the audit to ta#eCompany believes adjustments may be made Iy ezars that will reduce tax attributes
available to offset tax due in 2007. Therefore,Glmenpany has $160,000 of unrecognized tax bemrefitrded on its consolidated balance
sheets as of December 31, 2013.

The Internal Revenue Service completedutiit of the Company's income tax return for thergeended December 31, 2007 and 2008,
with no adjustments. The Company is currently ured@mination by the State of New Jersey for thesyeaded December 31, 2007 through
2009. Because the Company used net operating doggarwards and other tax attributes to offsetatsable income on its 2007 income tax
returns for U.S. federal and California, such httteés can be adjusted by these taxing authoritistie statute closes on the year in which
such attributes were utilized. Tax years 1991 tb32@main subject to examination by the appropdateernmental agencies due to tax loss
carryovers from those years.

The Company is in various stages of thergxation process in connection with all of its &udits and it is difficult to determine when
these examinations will be settled. It is reasonabksible that over the next 12-month period then@any may experience an increase or
decrease in its unrecognized tax benefits. It tpogsible to determine either the magnitude ogeast any increase or decrease at this time.

Note 17. Segment Information and Concentration of Gstomers and Suppliers

The Company operates in one business sdgntiea development and commercialization of noveraipeutic products. Therefore, results
of operations are reported on a consolidated liasigurposes of segment reporting, consistent imitrnal management reporting. Disclosure:
about product revenues by geographic area; reveangeaccounts receivable from major customersnaajdr suppliers are presented below.

Revenu

Revenue was as follows for the years efdkrbmber 31, 2013, 2012 and 2011 (in thousands):

2013 2012
Net product revenut
Qsymia $ 23,71¢ $ 2,012
STENDRA or SPEDR/ 1,52¢ —
Total net product revent 25,24« 2,012
License revenu 55,83¢ —
Total revenue $ 81,08. $ 2,01-

Geographic Information

Outside the United States, the Company getiducts principally in the EU. The geographassification of product sales was based on
the location of the customer. The geographic diaasion of all other revenues was based on theiciterof the entity from which the revenues
were earned.
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Certain geographic information with respectevenues was as follows (in thousands):
Total revenue by geographic region forybars ended December 31, 2013 and 2012, was aw/$olin thousands):

Years Ended December 31

2013 2012

u.s ROW u.s ROW

Qsymi=—Net product revenu $ 23,71¢ 3 — $ 201z $ —
STENDRA/SPEDRA—NEet product

revenue 1,08( 44¢€ — —

Total net product revent 24,79¢ 44¢ 2,012 —

STENDRA/SPEDRA—License
revenue 30,39: 25,4441) — —
Total revenus $ 55,19. $ 2589: $ 201z $§ —

(1)  $21.0 million of which is attributable to Germai

Major customer:

Revenues from significant customers asregmtage of total revenues for the year ended DeeefiL, 2013 and 2012, is as follows:

2013 2012
Auxilium 3% —%
Menarini 26% —%
CVsS 9% 50%
Walgreens 6% 3%
Express Scripts, Inc 3% 10%

Accounts receivable at December 31, 201328112 by significant customer as a percentagketdtal gross accounts receivable balance
are as follows:

2013 2012
Menarini 41% —%
Amerisource Berge 26% —%
McKesson 13% —%
Cardinal Health, Inc 12% —%
CVsS 1% 51%
Walgreens 1% 44%
Express Scripts, Inc 1% 1%

Major suppliers

The Company relies on third-party sole-seunanufacturers to produce its clinical trial miate, raw materials and finished goods.
Catalent Pharma Solutions, LLC, or Catalent, wisighplied the product for the Phase 3b/4 progran@&ymia, is the Company's sole source

of clinical and
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commercial supplies for Qsymia. MTPC is currently Company's solseurce supplier for the API and the tablets for BDRA (avanafil). In
August 2012, the Company entered into an amendtoétst agreement with MTPC that permits the Companyanufacture the APl and
STENDRA tablets for avanafil itself or through thiparty suppliers at any time. The transition afvayn MTPC supply will need to occur on
or before June 2015. The Company does not havenanyfacturing facilities and intends to continueely on third parties for the supply of
the starting materials, API and tablets. Third-pananufacturers may not be able to meet the Compaegds with respect to timing, quantity
or quality.

The Company has entered into an agreemiém®Pm®I, Inc., or PDI, a third-party contract sateganization, to assist with the hiring of
sales representatives and the promotion of Qsyoriifiysicians. Although alternative third-party aawt sales organizations exist, the
Company would be adversely affected if PDI doespeotorm its obligations under the agreement.

During the years ended December 31, 20812842, the Company incurred expenses for workopm€d by a thirgparty clinical researc
organization, or CRO, for Qsymia and STENDRA pqsgtraval studies that accounted for 29% and 13%eeas/ely, of total research and
development expenses. During the year ended Dece8tb2011, the Company did not have any thirdyp@ROs that accounted for 10% or
more of total research and development expenses.

Note 18. 401(k) Plan

All of the Company's full-time employeeg &ligible to participate in the VIVUS 401(k) Pl&mployer-matching contributions for the
years ended December 31, 2013, 2012 and 2011 w6EGRO0, $329,000 and $181,000, respecti

Note 19. Legal Matters
Securities Related Class Action Lawsuits

The Company and two of its officers weréeddants in a putative class action lawsuit cagtiitovtun v. Vivus, Inc., et alCase
No. 4:1(-CV-04957-PJH, in the U.S. District Court, North@istrict of California. The action, filed in Novdrar 2010, alleged violations of
Section 10(b) and 20(a) of the federal Securitieshnge Act of 1934 based on allegedly false olaaiing statements made by the
defendants in connection with the Company's clirtiéals and NDA for Qsymia as a treatment for atyed he Court granted defendants'
motions to dismiss both plaintiffs Amended Clagdidn Complaint and Second Amended Class Action @amt; by order dated
September 27, 2012, the latter dismissal was wifugice and final judgment was entered for defetglthe same day. On October 26, 2012,
plaintiff filed a Notice of Appeal to the U.S. Cawf Appeals for the Ninth Circuit. Briefing of tteppeal is complete, and the parties are
awaiting word on whether the Court of Appeals wisteentertain oral argument.

Additionally, certain of the Company's ofis and directors are defendants in a sharehdédative lawsuit captionetiurberg v. Logar
et al., Case No. CV-10-05271-PJH, pending in the samerédourt. In the plaintiff's Verified Amended $&holder Derivative Complaint
filed June 3, 2011, the plaintiff largely restathd allegations of thovtunaction and alleged that the directors breachediféaiy duties to the
Company by purportedly permitting the Company wate the federal securities laws as alleged irktindunaction. The same individuals are
also named defendants in
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consolidated shareholder derivative suits pendirthe California Superior Court, Santa Clara Counhder the captiom re VIVUS, Inc.
Derivative Litigation,Master File No. 11 0 CV188439. The allegationshim $tate court derivative suits are substantiahjiar to the other
lawsuits. The Company is named as a nominal defgndahese actions, neither of which seeks angwery from the Company. The parties
have agreed to stay the derivative lawsuits pentiagputcome of the appeal of the securities daten.

The Company and its directors cannot pteatiE outcome of the various shareholder lawshiisthey believe the various shareholder
lawsuits are without merit and intend to continigoovously defending them.

On July 12, 2013, various current and farpfécers and directors of the Company were naamdefendants in a separate shareholder
derivative lawsuit filed in the California SuperiGourt, Santa Clara County, and captiolrad). Gaines IRA, et al. v. Leland F. Wilson, kf a
Case N0.1-13-CV-249436. The lawsuit generally a&léelgreaches of the fiduciary duty of care in cotioravith the launch of Qsymia,
breaches of the duty of loyalty and insider tradizgsome defendants for selling Company stock whilortedly being aware that the Qsy
launch would be less successful than predicteccarbrate waste. Again, the Company is named asrénal defendant, and no recovery fi
the Company is sought. As with the other sharemhditigation, the Company does have certain indditation obligations to the named
defendants, including to advance defense coststmtividuals. The Company also maintains diretand officers' liability insurance that it
believes affords coverage for much of the anti@igatost of the proceedings, subject to the politéess and conditions. The individual
defendants deny the material allegations and hadiedted an intention to defend them vigorously.@aober 21, 2013, the Company filed a
demurrer seeking to have the lawsuit dismissetsiantirety for failure to make a pre-suit demapdruthe Company's Board of Directors or
plead sufficient facts to show that such demandlavhave been futile. Briefing on the demurrer isnpdete and oral argument is presently
scheduled for March 14, 2014.

Proxy Related Lawsuit

On July 16, 2013, First Manhattan, the avwofeapproximately 9.9% of the outstanding shafesooamon stock of the Company,
commenced an action in the Court of Chancery ofStia¢ge of Delaware, naming the then-serving memiieitse board of directors of the
Company as defendants and the Company as a noteifeaddant. The action was captioriést Manhattan Co. v. Leland F. Wilson, et al.
C.A. No. 8731VCL. In its verified complaint, First Manhattanedjed that the Company's directors breached tlueicifiry duties in connectit
with the Board's decision to adjourn the annuatidtolders meeting from July 15, 2013 until July 2813. The verified complaint sought
declaratory and injunctive relief, including enjmig the defendants from soliciting proxies, diregtthe inspector of elections to certify the
election of directors based on votes that weregmtesnd prepared to be voted on July 15, 2013 rbdie annual stockholders meeting was
adjourned, and prohibiting defendants from taking actions as directors of the Company. The vetifiemplaint did not seek damages from
the Company or the defendant board members. Thiepantered into a settlement agreement on Jyl2AB3, and the action was dismissed
with prejudice on July 19, 2013. As part of thdlsaetent agreement with First Manhattan, the Comamigt the reasonable and documented
expenses incurred by First Manhattan in connegtidim its proxy contest, which totaled approximat®®:9 million.
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VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 19. Legal Matters (Continued)
Other Matters

In the normal course of business, the Camppaceives claims and makes inquiries regarditgnpand trademark infringement and other
related legal matters. The Company believes thestmeritorious claims and defenses and intendarsue any such matters vigorously.
Additionally, the Company in the normal course oimess may become involved in lawsuits and sulbjeearious claims from current and
former employees including wrongful terminationxs&l discrimination and employment matters. Empésymay be more likely to file
employment-related claims following terminationtbéir employment. Employment-related claims alsg tmamore likely following a poor
performance review. Although there may be no mersuch claims or legal matters, the Company maedeired to allocate additional
monetary and personnel resources to defend aghesst type of allegations. The Company believesligposition of the current lawsuit and
claims is not likely to have a material effect tmfinancial condition or liquidity.

The Company and its directors believe thatvarious shareholder lawsuits are without marit] they intend to vigorously defend the
various actions.

Note 20. Subsequent Events (Unaudited)

On January 21, 2014, the Company receivaatiae of tax refund from the state of New Jeiisesettlement of an audit and acceptance o
a refund claim for the tax year ended Decembef3Q7. As of December 31, 2013, the Company diccoonsider receiving the refund as
probable and therefore had not recorded an incameeteivable. The Company expects to receiveumdedf approximately $357,000 (net of
expenses) in the quarter ended March 31, 2014.
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VIVUS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Continu ed)
Note 21. Selected Financial Data (Unaudited)
Selected Quarterly Financial Data (in thousands)

Quarter Ended,

March 31 June 30 September 3C December 31
2013

Total revenus $ 4,11z $ 553 % 27,37¢ $ 44,05
Total gross profit (loss $ (2,05 % 514 $ 26,63¢ $  40,89:
Operating expenst $ 57,90¢ $ 56,97¢ $ 68,05¢ $ 52,75:
Net loss from continuing operatio $ (63,76¢) $ (55.63H $ (48,379 $ (17,169
Net income from discontinued operatic  $ 19z % 12z $ 17t $ —
Basic and diluted net (loss) per she

Continuing operation $ (059 $ (0.5 $ (0.4¢) $ (0.17%)

Discontinued operatior $ 0.0C $ 0.0C $ 0.0C $ 0.0cC

2012

Total revenue $ — % — $ 41 $ 1,971
Total gross profi $ — 3 — % 37 $ 1,78¢
Operating expenst $ 18,77 $ 2431 $ 40,57 $  58,25¢
Net loss from continuing operatio $ (18,767 $ (24,2660 $ (40,47¢ $ (56,229
Net income (loss) from discontinued

operations $ (16) $ 21¢ $ 80 $ (430)
Basic and diluted net income (loss) per

share:

Continuing operation $ (020 % (029 % 0.40 $ (0.5€)

Discontinued operatior $ 0.0C $ 0.0C $ 0.0C $ 0.0C
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FINANCIAL STATEMENT SCHEDULE

The financial statement Schedule [I—VALUAMN AND QUALIFYING ACCOUNTS is filed as part of theorm 10-K.

VIVUS, Inc.
SCHEDULE II—VALUATION AND QUALIFYING ACCOUNTS
(in thousands)

Each of the following valuation and quailify accounts are reported as assets and liabidifiesntinuing and discontinued operations in
the consolidated balance sheets for all periodsemted.

Balance at Charged

Balance at
Beginning of to Charges End of
Period Operations* Utilized Period
Allowance for Cash Discoun
Fiscal year ended December 31, 2 $ — 3 — % — $ —
Fiscal year ended December 31, 2 $ — 3 57 $ — 3 57
Fiscal year ended December 31, 2 $ 57 % 1,05C $ (979 $ 134

Amount charged to operations during fiscal yeamded December 31, 2013 and 2012, includes $76@,00 $53,000,
respectively, for cash discount allowances reltde@venue recognized during each fiscal year.réh@ining amounts

for the years ended December 31, 2013 and 2012, mweorded on the consolidated balance sheetd defered
revenue at the end of each period, respecti
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Item 9. Changes in and Disagreements with Accountants orcéanting and Financial Disclosure
None.

Item 9A. Controls and Procedures

(a.) Evaluation of disclosure controls @ndcedures. We maintain disclosure controls andguiures that are designed to ensure that
information required to be disclosed in our ExcheaAgt reports is recorded, processed, summarizédegorted within the timelines specified
in the Securities and Exchange Commission's ruld§@ms, and that such information is accumulated communicated to our management
including our Chief Executive Officer and Chief kirtial Officer, as appropriate, to allow timely téans regarding required disclosure. In
designing and evaluating the disclosure controts@ncedures, management recognized that any ¢eatmd procedures, no matter how well
designed and operated, can only provide reasomablgance of achieving the desired control objestigand in reaching a reasonable level of
assurance, management necessarily was requir@plypits judgment in evaluating the cost-benefiatienship of possible controls and
procedures.

As required by SEC Rule 13a-15(b), the Camypcarried out an evaluation, under the supenviaitd with the participation of the
Company's management, including the Company's EGhxiefutive Officer and the Company's Chief Finain©ifficer, of the effectiveness of
the design and operation of the Company's disatosantrols and procedures as of the end of thegmaared by this report. Based on the
foregoing, our Chief Executive Officer and Chieh&ncial Officer concluded that our disclosure coistand procedures were effective at the
reasonable assurance level.

(b.) Changes in internal controls. None.
Management's Annual Report on Internal Control Over Financial Reporting

Internal control over financial reportirgfers to the process designed by, or under thenggjmn of, our Chief Executive Officer and
Chief Financial Officer, and effected by our Boafdirectors, management and other personnel,deige reasonable assurance regarding tt
reliability of financial reporting and the prepacet of financial statements for external purpogeadcordance with generally accepted
accounting principles, and includes those polieieg procedures that:

(1) Pertain to the maintenance of records tha¢@&sonable detail accurately and fairly reflecttthesactions and dispositions of our
assets;

(2 Provide reasonable assurance that transactiome@eled as necessary to permit preparation ofi¢iahstatements in
accordance with generally accepted accounting ipfes; and that our receipts and expenditures @irggbmade only in
accordance with authorization of our managementdinedtors; and

3 Provide reasonable assurance regarding prievenit timely detection of unauthorized acquisispase or disposition of our
assets that could have a material effect on tlenéial statements.

Internal control over financial reportingnmot provide absolute assurance of achieving iaaneporting objectives because of its
inherent limitations. Internal control over finaakieporting is a process that involves human elilige and compliance and is subject to lapses
in judgment and breakdowns resulting from humaluif@s. Internal control over financial reportinga@lcan be circumvented by collusion or
improper management override. Because of suchaliinits, there is a risk that material misstatemaratg not be prevented or detected on a
timely basis by internal control over financial ogfing. However, these inherent limitations arewndeatures of the financial reporting
process. Therefore, it is possible to design ihtoprocess safeguards to reduce, though not
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eliminate, this risk. Management is responsibleeftablishing and maintaining adequate internarobaver financial reporting for the
company.

Management has used the framework set fiotte report entitled Internal Controkategrated Framework published by the Committe
Sponsoring Organizations of the Treadway Commissinawn as COSO, to evaluate the effectivenesseoCompany's internal control over
financial reporting. Based on this assessment, geanant has concluded that our internal control émencial reporting was effective as of
December 31, 2013. OUM & Co. LLP, the independengtstered public accounting firm that audited thesolidated financial statements
included in the Annual Report on Form 10-K, hasiésban attestation report on the effectivenessiofrternal control over financial reporting
as of December 31, 2013. This report, which exgeas unqualified opinion on the effectivenessusfinternal controls over financial
reporting as of December 31, 2013, is includedihere

There has been no change in our intern@tals over financial reporting during our mostestfiscal quarter that has materially affected,
or is reasonably likely to materially affect, oatarnal controls over financial reporting.

ltem 9B. Other Information
None.
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PART IlI

Item 10. Directors, Executive Officers and Corporate Govere

The information required by this item igdigy incorporated by reference from the informatioder the captions "Election of Directors,"
"Board of Directors Meetings and Committees—Boaoin@ittees" and "Executive Officers" contained ia ompany's definitive Proxy
Statement, to be filed with the Securities and Exge Commission no later than 120 days from theoétite Company's last fiscal year in
connection with the solicitation of proxies for #8614 Annual Meeting of Stockholders. The inforratiequired by Section 16(a) is
incorporated by reference from the information urtie caption "Security Ownership of Certain BeciafiOwners and Management—
Section 16(a) Beneficial Ownership Reporting Coanptie” in the Proxy Statement.

The Company has adopted a code of ethadsaghplies to its Chief Executive Officer, Chieh&ncial Officer, and to all of its other
officers, directors, employees and agents. The obéthics is available at the Corporate Governamation of the Investor Relations page on
the Company's website wivw.vivus.com The Company intends to disclose future amendrients waivers from, certain provisions of its
code of ethics on the above website within fiveifess days following the date of such amendmentaiver.

ltem 11. Executive Compensation

The information required by this item isdmporated by reference from the information urtbercaption "Board of Directors Meetings
Committees—Compensation Committee Interlocks asitién Participation,” "Executive Compensation" dBgecutive Compensation—
Compensation Committee Report" in the Company'syP&tatement referred to in Item 10 above.

Item 12. Security Ownership of Certain Beneficial Owners alianagement and Related Stockholder Matters
Equity Compensation Plan Information

Information about our equity compensatitanp at December 31, 2013, that were approved bgtoukholders was as follows:

Number of Shares Weighted Average Number of Shares
to be issued Upon Exercise Price of Remaining
Exercise of Outstanding Outstanding Available for
Plan Category Options and Rights(a) Options Future Issuance(c)
Equity compensation plans approve
by stockholder: 8,581,45 $ 12.1¢4 2,474,911
Equity compensation plans not
approved by stockholders( 325,000 $ 10.1¢ —
Total 8,906,45 $ 12.07 2,474,91i

() Consists of two plans: our 2001 Stock Option Plagh @ur 2010 Stock Option Plan.

(b) On April 30, 2010, the Company's Board of Biogs granted an option to purchase 400,000 sloathe Company's
common stock, or the Inducement Grant, to Michadllifer, the Company's Senior Vice President amie€
Commercial Officer. The Inducement Grant was grauotgtside of the Company's 2010 Plan and withamaks$tolder
approval pursuant to NASDAQ Listing Rule 5635(c)éhd is subject to the terms and conditions ofStamd-Alone
Stock Option Agreement between the Company and a&ich. Miller.
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(c) Includes 1,976,823 shares for the 2010 Stock Ogftlan and 498,095 shares for the 1994 Employe&k $ochase Plai

The information required by this item isdanporated by reference from the information urtlercaption "Security Ownership of Certain
Beneficial Owners and Management" in the CompaProxy Statement referred to in Item 10 above.

Item 13. Certain Relationships and Related Transactions, addector Independence

The information required by this item isdanporated by reference from the information urtlercaption "Certain Relationships and
Related Transactions" and "Board of Directors Magtiand Committees—Board Independence" in the Copgp&roxy Statement referred to
in Item 10 above.

Item 14. Principal Accounting Fees and Services

The information required by this item isdmporated by reference from the information urtblercaption "Ratification of Appointment of
Independent Registered Public Accounting Firm'h@ €ompany's Proxy Statement referred to in Iteratidye.
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PART IV
Item 15. Exhibits and Financial Statement Schedules
(&) Documents filed as part of this report.
1. Financial Statements

The following Financial Statements of VIVUSc. and Reports of Independent Registered P@mloounting Firm have been filed as part
of this Form 10-K. See index to Financial Stateraemtder Item 8, above:

Index to Consolidated Financial Statements

Reports of Independent Registered Public Accourfing 10z
Consolidated Balance Sheets as of December 31,&01201: 104
Consolidated Statements of Operations for the yeragded December 31, 20

2012 and 201 10k
Consolidated Statements of Comprehensive Los$iyears ended

December 31, 2013, 2012 and 2( 10t
Consolidated Statements of Stockholders' Equitytferyears ended

December 31, 2013, 2012 and 2( 10€
Consolidated Statements of Cash Flows for the yeadted December 31,

2013, 2012 and 201 107
Notes to Consolidated Financial Stateme 10¢

2. Financial Statement Schedules

The following financial statement schedol&/IVUS, Inc. as set forth on page 121 is filedpast of this Form 10-K and should be read in
conjunction with the Financial Statements of VIVUI;. incorporated by reference herein:

Schedule [I—Valuation and Qualifying Accounts

All other schedules are omitted becausg &ne not applicable or the required informatioshswn in the Financial Statements or the r
thereto.

3. Exhibits Refer to Iltem 15(b) immediately below.

(b)  The exhibits required by Item 601 of Regulation %4k listed in the Exhibit Index immediately preicedthe exhibits and are
incorporated herein.
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SIGNATURES

Pursuant to the requirements of SectioorlB5(d) of the Securities Exchange Act of 1934, Registrant has duly caused this report to b
signed on its behalf by the undersigned, theredatyp authorized:

VIVUS, INC.,
a Delaware Corporatic

By: /s/ SETH H. Z. FISCHER

Seth H. Z. Fischer
Chief Executive Officer
(Principal Executive Officer

Date: February 27, 2014
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POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS, thatleaerson whose signature appears below constanttappoints each of Seth
Z. Fischer and Svai S. Sanford as his attornewatfior him, in any and all capacities, to signheamendment to this Report on Form 10-K,
and to file the same, with exhibits thereto andeottocuments in connection therewith, with the Sites and Exchange Commission, hereby
ratifying and confirming all that said attorney{aet or his substitute or substitutes may lawfdldyor cause to be done by virtue hereof.

Pursuant to the requirements of the Seeariixchange Act of 1934, this Report has beeresi¢pelow by the following persons on behalf
of the Registrant and in the capacities and ord#tes indicated:

Signature Title Date
/sl SETH H. Z. FISCHER Chief Executive Officer
(Principal Executive Officer)  February 27, 201
Seth H. Z. Fische and Directol

/s/ MICHAEL J. ASTRUE Non-executive Chairman of tt

Board of Directors and Direct

February 27, 201
Michael J. Astrue

/sl SVAI' S. SANFORD Chief Financial Officer
(Principal Financial and February 27, 201
Svai S. Sanfor Accounting Officer)

s/ 3. MARTIN CARROLL

Director February 27, 201
J. Martin Carroll
/sl SAMUEL F. COLIN, M.D.

Director February 27, 201

Samuel F. Colin, M.D

/s/ ALEXANDER J. DENNER, PH.D.
Director February 27, 201
Alexander J. Denner, Ph.|
/sl JOHANNES J. P. KASTELEIN

Director February 27, 201

Johannes J. P. Kastel¢

/sl MARK B. LOGAN
Director February 27, 201

Mark B. Logan
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Signature

/s/ DAVID Y. NORTON

David Y. Norton

/s JORGE PLUTZKY, M.D.

Jorge Plutzky, M.D

/sl HERMAN ROSENMAN

Herman Rosenme

/sl ROBERT N. WILSON

Robert N. Wilsor

Director

Director

Director

Director
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Exhibit
Number

VIVUS, INC.
REPORT ON FORM 10-K FOR
THE YEAR ENDED DECEMBER 31, 2013

EXHIBIT INDEX

Description

2.1(1)t

2.22)t

3.1(3)
3.2(4)
3.3(5)
3.4(6)
3.5(7)
3.6(8)

3.7(9)

4.1(10)

4.2(11)

4.3(12)

4.4(13)

10.1(14)*

10.2(15)*

10.5(16)*
10.4(17)*

10.5(18)*

10.€(19)*
10.7(20)*

10.6(21)*

10.6(22)*

Asset Purchase Agreement between the RedistnanK-V Pharmaceutical Company
dated as of March 30, 20t

Asset Purchase Agreement dated October 1, 2@t@een the Registrant, MEDA AB
and Vivus Real Estate, LL

Amended and Restated Certificate of Incorporatiothe Registran
Amended and Restated Bylaws of the Regis!

Amendment No. 1 to the Amended and Restated Bytdlse Registran
Amendment No. 2 to the Amended and Restated Bytdlse Registran
Amendment No. 3 to the Amended and Restated Bytdse Registran
Amendment No. 4 to the Amended and Restated Bytdse Registran

Amended and Restated Certificate of Designatfdrights, Preferences and Privileges
of Series A Participating Preferred Stock of thgiReant

Specimen Common Stock Certificate of the Regis!

Preferred Stock Rights Agreement dated asatM27, 2007, between the Registrant
and Computershare Investor Services, L

Indenture dated as of May 21, 2013, by and/éen the Registrant and Deutsche Bank
Trust Company Americas, as trus

Form of 4.50% Convertible Senior Note due May 2@

Form of Indemnification Agreement by and argdhe Registrant and the Directors and
Officers of the Registrar

1994 Employee Stock Purchase Plan, as amefaech of Subscription Agreement and
Form of Notice of Withdrawe

2001 Stock Option Plan and Form of Agreement theadtet
2001 Stock Option Plan, as amended on July 12,

Form of Notice of Grant and Restricted Staghit Agreement under the VIVUS, Inc.
2001 Stock Option Pla

2010 Equity Incentive Plan and Form of Agreemeatelinde
Stanc-Alone Stock Option Agreement with Michael P. Milldaited as of April 30, 201

Employment Agreement dated December 20, 2B8&yeen the Registrant and
Leland F. Wilsor

First Amendment dated January 23, 2009, ¢oEmployment Agreement dated
December 20, 2007, by and between the Registrantaland F. Wilsor
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Exhibit
Number Description
10.1((23)* Second Amendment dated January 21, 201he&mployment Agreement dated
December 20, 2007, by and between the Registrahteland F. Wilsor

10.1)(24)* Third Amendment dated January 27, 2012, &Employment Agreement dated
December 20, 2007, by and between the Registrantaland F. Wilsor

10.1%(25)* Fourth Amendment dated January 25, 2013hécEmployment Agreement dated
December 20, 2007, by and between the Registrahteland F. Wilsor

10.1%26)T Agreement effective as of December 28, 26@6yeen the Registrant and Tanabe
Seiyaku Co., Ltd

10.1427) Amendment No. 1 effective as of January 94280 the Agreement effective as of
December 28, 2000, between the Registrant and €a®ealyaku Co., Ltc

10.15(28) Termination and Release executed by Tanabe Holdingrica, Inc. dated May 1, 20(

10.1¢(29)t Second Amendment effective as of August 1220 the Agreement dated as of
December 28, 2000, between the Registrant and MésuTanabe Pharma Corporation
(formerly Tanabe Seiyaku Co., Lt

10.1%30)T Third Amendment effective as of February 2113, to the Agreement dated as of
December 28, 2000, between the Registrant and MésuTanabe Pharma Corporation
(formerly Tanabe Seiyaku Co., Lt

10.1¢31)T Settlement and Modification Agreement dategl 12, 2001, between ASIVI, LLC,
AndroSolutions, Inc., Gary W. Neal and the Regrst

10.1¢32)T Assignment Agreement between Thomas Najakiald, and the Registrant dated
October 16, 200

10.2((33)t Testosterone Development and Commercializafigreement dated as of February 7,
2004, between the Registrant, Fempharm Pty Ltd Aamdx DDS Pty Ltd

10.2)(34)t Estradiol Development and Commercializatigre®ement dated as of February 12,
2004, between the Registrant, Fempharm Pty Ltd Ammdx DDS Pty Ltd

10.2%(35)T Master Services Agreement dated as of Seefrth 2007, between the Registrant and
Medpace, Inc

10.2%36)1 Exhibit A: Medpace Task Order Number: 06 datedfd3ezember 15, 2008, pursuan
that certain Master Services Agreement, betweeR#ggstrant and Medpace, Inc.,
dated as of September 12, 2(

10.2437)t Transition Services Agreement dated Noverbb&010, between the Registrant and
MEDA AB

10.2538)T Commercial Manufacturing and Packaging Agresinby and between the Registrant
and Catalent Pharma Solutions, LLC dated as of T0)y2012

10.2€(39) Lease Agreement effective November 1, 2006, bytatadeen the Registrant and Ca
Mountain View, LLC, Thomas A. Lynch, Trudy Molinddfes, Trustee of the Jolen
Flores and Trudy Molina Flores Joint Living Trustted April 3, 2001, E William and
Charlotte Duerkson, The Duerkson Family Trust d&ebruary 16, 1999, The Dutton
Family Trust dated September 16, 1993, The No&kcBuurman Trust, The Duarte
Family Partners, L.P., The Marie Antoinette ClolRgwvocable Living Trust dated
January 11, 1989, Blue Oak Properties, Inc., angiCTR LLC
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Exhibit
Number

Description

10.21(40)

10.26(41)

10.24(42)

10.3((43)

10.31(44)

10.3445)t

10.35(46)

10.34(47)*

10.35(48)

10.36(49)t

10.37(50)

10.3¢(51)*

10.34(52)

10.4((53)t

10.41(54)*

10.44(55)t

10.4%(56)t

10.44(57)*

10.451t

10.4¢tt

First Amendment to Lease dated November 188 20etween Castro Mountain
View, LLC, CP6CC, LLC and the Registre

Second Amendment to Lease effective NovemBeR009, between Castro Mountain
View, LLC, CP6CC, LLC and the Registre

Third Amendment to Lease effective Decemb&03,0, between Castro Mountain
View, LLC, CP6CC, LLC and the Registre

Fourth Amendment to Lease effective Februdry2012, between Castro Mountain
View, LLC, CP6CC, LLC and the Registre

Lease Agreement effective December 11, 20t 2nld between the Registrant and
SFERS Real Estate Corp.

Purchase and Sale Agreement effective asan€ivi25, 2013, between the Registrant
and BioPharma Secured Investments Ill Holdings GayirP

Capped Call Confirmation dated May 15, 2033abd between the Registrant and
Deutsche Bank AG, London Bran

Form of Amended and Restated Change of ControSawveérance Agreeme

License and Commercialization Agreement ddtdg 5, 2013, between the Registrant
and Berlir-Chemie AG

Commercial Supply Agreement dated as of BuB013, between the Registrant and
Berlin-Chemie AG

Agreement dated July 18, 2013, by and between #dggsRant and First Manhattan C

Letter Agreement dated July 18, 2013, by antbng the Registrant, First
Manhattan Co. and Peter Y. T

Fourth Amendment to the Agreement dated &eckEmber 28, 2000, between the
Registrant and Mitsubishi Tanabe Pharma Corporgfamerly Tanabe
Seiyaku Co., Ltd.), effective as of July 1, 2(

Commercial Supply Agreement dated July 31320y and between the Registrant and
Sanofi Chimie

Employment Agreement dated September 3, 264 &nd between the Registrant and
Seth H. Z. Fische

License and Commercialization Agreement datedf October 10, 2013, by and
between the Registrant and Auxilium Pharmaceutidats

Commercial Supply Agreement dated as of Gatdb, 2013, by and between the
Registrant and Auxilium Pharmaceuticals, |

Letter Agreement dated November 4, 2013, fxy letween the Registrant and
Timothy E. Morris

Manufacturing and Supply Agreement dated NovertBe2013, by and between the
Registrant and Sanofi Winthrop Indust

License and Commercialization Agreement dateceBver 11, 2013, by and between
the Registrant and Sant
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Exhibit

Number Description

10.47tt  Supply Agreement effective as of December 11328y and between the Registrant

and Sanofi Winthrop Industr

21.1 Subsidiaries of the Registre

23.1 Consent of OUM & Co. LLP, Independent RegisteretlietAccounting Firm

24.1 Power of Attorney (See signature pa

31.1 Certification of Chief Executive Officer pursuantRules 13a-14 and 15d-14
promulgated under the Securities Exchange Act 8418s amende

31.2 Certification of Chief Financial Officer pursuantRules 13a-14 and 15d-14
promulgated under the Securities Exchange Act 8418s amende

32.1 Certification of Chief Executive Officer and Chlginancial Officer pursuant to
Section 18 U.S.C. 1350, as adopted pursuant taoBead6 of the Sarbanes-Oxley Act
of 2002

101 The following materials from the Registrant's Qedy Report on Form 10-K for the

year ended December 31, 2013, formatted in ExtenBibsiness Reporting Langua
(XBRL), include: (i) the Consolidated Balance Slseéif) the Consolidated Statements
of Operations, (iii) the Consolidated Statement€ofmprehensive Loss, (iv) the
Consolidated Statements of Cash Flows, and (Vielaotes

Tt

1)

)

®3)

(4)

®)

(6)

()

Confidential treatment granted.

Confidential portions of this exhibit have beenaettd and filed separately with the Commission ymmsto a
confidential treatment request in accordance witleR4b-2 of the Securities Exchange Act of 1934amended.

Indicates management contract or compensat@wy pf arrangement.

Incorporated by reference to Exhibit 2.1 fileith the Registrant's Annual Report on Form 10eKthe fiscal year ended
December 31, 2012, filed with the Commission onrkety 26, 2013.

Incorporated by reference to Exhibit 2.2 filed witie Registrant's Annual Report on Form 10-K/Atfar fiscal year
ended December 31, 2012, filed with the Commissiodune 12, 2013.

Incorporated by reference to Exhibit 3.2 filed wiitie Registrant’'s Annual Report on Form 10-K fer fiscal year ended
December 31, 1996, filed with the Commission on éia28, 1997.

Incorporated by reference to Exhibit 3.2 fileith the Registrant's Current Report on Fortd 8led with the Commissio
on April 20, 2012.

Incorporated by reference to Exhibit 3.3 filed wiitle Registrant's Quarterly Report on Form 10-QHerfiscal quarter
ended March 31, 2013, filed with the Commissioriay 8, 2013.

Incorporated by reference to Exhibit 3.4 filed witte Registrant's Quarterly Report on Form 10-Qtierfiscal quarter
ended March 31, 2013, filed with the CommissiorMay 8, 2013.

Incorporated by reference to Exhibit 3.1 fileith the Registrant's Current Report on Fortd 8led with the Commissio
on May 13, 2013
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(8)

9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

17

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

(26)

Incorporated by reference to Exhibit 3.1 filed wiitle Registrant's Current Report on Fortd 8led with the Commissio
on July 24, 2013.

Incorporated by reference to Exhibit 3.3 filed witle Registrant's Registration Statement on Fofiged with the
Commission on March 28, 2007.

Incorporated by reference to Exhibit 4.1dilgith the Registrant's Annual Report on Form 18-Kar the fiscal year
ended December 31, 1996, filed with the Commissioipril 16, 1997.

Incorporated by reference to Exhibit 4.1 filed witle Registrant's Registration Statement on Forfifed with the
Commission on March 28, 2007.

Incorporated by reference to Exhibit 4.1 filed witie Registrant's Current Report on Forid 8led with the Commissio
on May 21, 2013.

Incorporated by reference to Exhibit 4.2dilgith the Registrant's Current Report on Fori Bled with the Commissio
on May 21, 2013.

Incorporated by reference to Exhibit 10.11 filedhathe Registrant's Form 8-B filed with the Comrdason June 25,
1996.

Incorporated by reference to Exhibit 10.1 filedhwtihe Registrant's Current Report on Form 8-K fieth the
Commission on July 29, 2011.

Incorporated by reference to Exhibit 10.4ddiwith the Registrant's Registration Statemerftamm S-8 filed with the
Commission on November 15, 2001.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K filéth the
Commission on July 13, 2006.

Incorporated by reference to Exhibit 10.2 filedhwtihe Registrant's Current Report on Form 8-K fieth the
Commission on July 13, 2006.

Incorporated by reference to Exhibit 10.@diwith the Registrant's Annual Report on Form 1ftxkthe fiscal year ended
December 31, 2010, filed with the Commission on dfiat, 2011.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K filéth the
Commission on May 6, 2010.

Incorporated by reference to Exhibit 10.63 filedhithe Registrant's Current Report on Form 8-Kdfikath the
Commission on December 24, 2007.

Incorporated by reference to Exhibit 10.&diwith the Registrant's Current Report on Form fdd with the
Commission on January 29, 2009.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K filéth the
Commission on January 26, 2011.

Incorporated by reference to Exhibit 10.1 filedhwtihe Registrant's Current Report on Form 8-K fiketh the
Commission on January 27, 2012.

Incorporated by reference to Exhibit 10.&diwith the Registrant's Current Report on Form fdd with the
Commission on January 30, 2013.

Incorporated by reference to Exhibit 10.15 filedhwthe Registrant's Annual Report on Form 10-Ktler fiscal year
ended December 31, 2012, filed with the Commissioifrebruary 26, 201
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Incorporated by reference to Exhibit 10.42A filedhithe Registrant's Quarterly Report on Form 1fshe fiscal
quarter ended March 31, 2004, filed with the Consinis on May 7, 2004.

Incorporated by reference to Exhibit 10.61 filedhathe Registrant's Current Report on Form 8-Kdfikath the
Commission on May 4, 2007.

Incorporated by reference to Exhibit 10.&diwith the Registrant's Current Report on Form fdd with the
Commission on August 10, 2012.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K filéth the
Commission on February 25, 2013.

Incorporated by reference to Exhibit 10.20 filedhathe Registrant's Annual Report on Form 10-Ktlar fiscal year
ended December 31, 2012, filed with the Commissiofrebruary 26, 2013.

Incorporated by reference to Exhibit 10.78diwith the Registrant's Annual Report on FormKlfdr the fiscal year
ended December 31, 2009, filed with the CommissioiMarch 10, 2010.

Incorporated by reference to Exhibit 10.50 filedhithe Registrant's Quarterly Report on Form 1®QtHe fiscal quarter
ended March 31, 2004, filed with the CommissiorMay 7, 2004.

Incorporated by reference to Exhibit 10.51 filedhathe Registrant's Quarterly Report on Form 1®tHe fiscal quarter
ended March 31, 2004, filed with the CommissiorMay 7, 2004.

Incorporated by reference to Exhibit 10.2diwith the Registrant's Quarterly Report on Fo@¥Qlfor the fiscal quarter
ended March 31, 2013, filed with the CommissioriMay 8, 2013.

Incorporated by reference to Exhibit 10.1 filediwtihe Registrant's Current Report on Form 8-K/adilvith the
Commission on July 15, 2009.

Incorporated by reference to Exhibit 10.27 filedhathe Registrant's Annual Report on Form 10-Ktiar fiscal year
ended December 31, 2012, filed with the Commissiofrebruary 26, 2013.

Incorporated by reference to Exhibit 10.&diwith the Registrant's Current Report on Form fdd with the
Commission on July 23, 2012.

Incorporated by reference to Exhibit 10.60 filedhwthe Registrant's Current Report on Form 8-Kdfikdth the
Commission on November 7, 2006.

Incorporated by reference to Exhibit 10.1 filedhwihe Registrant's Current Report on Form 8-K fieth the
Commission on December 18, 2008.

Incorporated by reference to Exhibit 10.78diwith the Registrant's Annual Report on FormKlfdr the fiscal year
ended December 31, 2009, filed with the CommissioiMarch 10, 2010.

Incorporated by reference to Exhibit 10.28 filedhithe Registrant's Annual Report on Form 10-Ktfer fiscal year
ended December 31, 2010, filed with the Commissioarch 1, 2011.

Incorporated by reference to Exhibit 10.1 filedhwtihe Registrant's Current Report on Form 8-K fiketh the
Commission on February 16, 20:

167




Table of Contents

(44)

(45)

(46)

(47)

(48)

(49)

(50)

(51)

(52)

(53)

(54)

(55)

(56)

(57)

Incorporated by reference to Exhibit 10.34 filedhwthe Registrant's Annual Report on Form 10-Ktier fiscal year
ended December 31, 2012, filed with the Commissivirebruary 26, 2013.

Incorporated by reference to Exhibit 10.1 filedwiihe Registrant's Quarterly Report on Form 104QHe fiscal quarter
ended March 31, 2013, filed with the Commissioriay 8, 2013.

Incorporated by reference to Exhibit 10.&diwith the Registrant's Current Report on Form fdd with the
Commission on May 16, 2013.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K filéth the
Commission on July 5, 2013.

Incorporated by reference to Exhibit 10.3 filediwiihe Registrant's Quarterly Report on Form 104QHe fiscal quarter
ended June 30, 2013, filed with the Commission agust 8, 2013.

Incorporated by reference to Exhibit 10.4diwith the Registrant's Quarterly Report on Fo@¥Qifor the fiscal quarter
ended June 30, 2013, filed with the Commission agust 8, 2013.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K filéth the
Commission on July 19, 2013.

Incorporated by reference to Exhibit 10.1 filedhwtihe Registrant's Current Report on Form 8-K fiath the
Commission on July 24, 2013.

Incorporated by reference to Exhibit 10.&diwith the Registrant's Current Report on Form fdd with the
Commission on July 29, 2013.

Incorporated by reference to Exhibit 10.8 filediwiihe Registrant's Quarterly Report on Form 10-QHe fiscal quarter
ended June 30, 2013, filed with the Commission agust 8, 2013.

Incorporated by reference to Exhibit 10.1 filediwihe Registrant's Current Report on Form 8-K fiketh the
Commission on September 4, 2013.

Incorporated by reference to Exhibit 10.8dilwith the Registrant's Quarterly Report on Fo@x¥Qifor the fiscal quarter
ended September 30, 2013, filed with the CommissioNovember 7, 2013.

Incorporated by reference to Exhibit 10.10 filedhathe Registrant's Quarterly Report on Form 1®KtHe fiscal quarter
ended September 30, 2013, filed with the CommissioiNlovember 7, 2013.

Incorporated by reference to Exhibit 10.1 filedhwihe Registrant's Current Report on Form 8-K fieth the
Commission on November 5, 20:

168







Exhibit 10.45

*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24b-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.

MANUFACTURING AND SUPPLY AGREEMENT
THIS MANUFACTURING AND SUPPLY AGREEMENT (this “ Agreement”) is entered into and effective as of Septemb#r 1
2013 (the “Effective Date”) by and between VIVUS, Inc., a Delaware corporatidth its principal place of business at 351 E. EmeAvenue
Mountain View, CA 94041 (Purchaser”) and SANOFI WINTHROP INDUSTRIE, a French corpaoathaving its principal offices at 20,
avenue Raymond Aron, 92165 Antony Cedex, Frandmgafor itself and on behalf of its Affiliates &ereinafter defined (SWI ”). SWI and
Purchaser are sometimes referred to herein indiligdas a “Party ” and collectively as the Parties™”.
RECITALS

Purchaser owns or has a license to certain patgnsrand other intellectual property rights reigtto a therapeutic drug known as avanafil.

Purchaser has received regulatory approval forafitan the United States and in Europe for thetneent of male erectile dysfunction (under
the trade names Stendra™ and Spedra™).

Purchaser desires to have SWI, and SWI desiresanufacture and supply the Product (as hereindé#ned), on the terms and subject to the
conditions of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and preséet forth herein, and for other good and vatiabl
consideration, the receipt and sufficiency of which hereby acknowledged, the Parties agree asv&ll
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1. DEFINITIONS
“ Act " shall mean the United States Federal Food, Dang,Cosmetic Act, as it may be amended from tintarte.

“ Affiliate(s) " shall mean any corporation or business entitycllis controlled by, controls, or is under commonteol of a Party.
For this purpose, the meaning of the word “contablall include, without limitation, direct or indict ownership of more than fifty percent
(50%) of the voting shares of interest of such ooafion or business entity.

For SWI, the term Affiliate shall include any conmyawhich, directly or indirectly, is controlled & under common control with SANOFI —
a French corporation registered in the CompanyTaade Register of Paris under N° 395 030 844, lpitgregistered office at 54, rue La
Boétie, 75008 Paris, France .

“ Applicable Laws " means any and all laws, statutes, ordinancesjatgns, permits, orders, decrees, judgmentsciies, or
rules of any kind whatsoever that are promulgated federal, state, or other governmental autharitgach case pertaining to any of the
activities contemplated by this Agreement, all emeaded from time to time. Notwithstanding the fai@eg, nothing herein shall require SWI
comply with any Applicable Law outside France, ottihean cGMP, unless SWI agrees in advance in aemrdgreement that specifies the
applicable law, statute, ordinance, regulationpgerorder, decree, judgment, directive, or rule.

“Background Technology” shall mean, as the case may be, Purchaser’s ors@di/or its Affiliates’ intellectual property usta
perform the Agreement including any patented tetdgyo know-how, trade secrets, and proprietaryrimfation that was in the Party’s
possession prior to its disclosure or, is lateregated or, acquired independently by a Party oatisid scope of the Agreement and without the
use of the other Party’s Confidential Information.

“Batch” means a quantity of Product manufactured undebdteh size specified in Exhibitditached hereto.

“Business Day”means each day of the week excluding Saturday,&umda day on which banking institutions in Newrk,dNew
York or Paris, France, are closed.

“Calendar Quarter” shall mean any consecutive 3-month period endingcMal, June 30, September 30 or December 31.
“Calendar Year” shall mean a twelve (12) month period commencimgidey 1.

“ cGMP " shall mean (a) current good manufacturing prastifor the methods to be used in, and the faaildgied controls to be used
for, the manufacture, processing, packing, tesshigping, and holding of drug active ingrediemis promulgated by the FDA (including 21

*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
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C.F.R. Parts 210 and 211), including all amendmantssupplements thereto during the term of thiss@gnent and (b) comparable laws or
regulations applicable to the manufacture, proocgsgiacking, testing, shipping, and holding of dagtjve ingredients in the European Union,
as they may be updated from time to time, includipglicable guidelines promulgated under the I@ttonal Conference on Harmonization.

“Commercialization Partner” means any third party to which Purchaser has adgcegensfer all or any of its rights to commeriza
Purchaser’s Product in all or any portion of thecRaser Territory.

“ Commercially Reasonable Efforts’ means with respect to the efforts to be expermedny Party with respect to any action,
objective or obligation, those reasonable, diliggobd faith efforts to accomplish such actiongaliye, or obligation as a Person engaged in
the relevant business activity for its own accauatld normally use to accomplish a similar actiobjective, or obligation under similar
circumstances.

“ Compound” means the compound identified by the Internatidv@n-Proprietary Name avanafil and chemically knoas (S)-4-(3-
Chloro-4-methoxybenzylamino)-2-(2-hydroxymethylmlidin-1-yl)-N-pyrimidin-2-ylmethyl-5-pyrimidinecdroxyamide.

“ Confidential Information " means, with respect to a Party, all proprietanfptmation of such Party that is disclosed to aeased
by the other Party under this Agreement.

“ EMA " means the European Medicines Agency or its sismes

“Exclusive Territory” shall mean all countries in the Purchaser Terrjtergluding the Semi-Exclusive Territory.
“ FDA " means the United States Food and Drug Adminisimatr its successor.

“ Forecast” shall have the meaning set forth_in Section.2.5

“License Agreement” shall mean the License and Commercialization Agezgrno be executed promptly after the date hereof
between Purchaser and SANOFI regarding PurchaBestuct, as such agreement may be amended frontditimee.

“ MAA " means an application for Regulatory Approvaldilegith the EMA.

“Manufacturing Technology” shall the meaning set forth in Section 2.2

“MTPC” means Mitsubishi Tanabe Pharma Corporation.
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“ MTPC Agreement” means that certain Agreement between SWI and M{@Guccessor in interest to Tanabe Seiyaku @), L
effective as of December 28, 2000, as amended anirso the Amendment No. 1 to Agreement dated damdfiary 9, 2004 and the Second
Amendment to Agreement dated as of August 1, 20E2Third Amendment to Agreement dated as of Fepr2ih, 2013, and as otherwise
amended from time to time.

“NDA” means a New Drug Application, as defined in the Act

“Non-Severable Improvements”shall mean such improvement and enhancements tddhafacturing Technology, whether
patentable or not, generated by or on behalf of 8Wihg the course of the performance of the Agergmwhich ***.

“ Price " means the toll fee to be paid by Purchaser asriesl in Exhibit B.

“ Product " means formulated tablets containing Compounduitk kablet form. Product will be ordered and supplied at thretediht
dosage strengths: 50 mg, 100 mg, and 200 mg.

“ Product Shortage” means a circumstance that is not the resultfof@e majeure in which SWI is unable to supply Ri@do
Purchaser in compliance with the terms and conditinf this Agreement in the quantities sufficientiteet Purchasexrequirements of Prodt
as set forth in outstanding Purchase Orders atitéaBinding Forecast.

“ Purchase Order” shall have the meaning set forth_in Section.2.6
“ Purchaser’s Product” shall mean any composition containing the Complh@ahone or in combination with one or more active
ingredient(s), in all dosage strengths whether pgel and labeled or in bulk form, commercializedPlichaser or its Commercialization

Partners.

“Purchaser Territory” means all countries in the world in which Purchdses a right under the MTPC Agreement to sell ttoelct,
other than the countries of the Sanofi Territory.

“ Quality Agreement” shall have the meaning set forth_in Section 5.4.
“ Regulatory Approval ” means all approvals necessary for the manufacinagketing, importation and sale of a Productoiog or
more indications in a country or regulatory jurgdiin, which may include satisfaction of all applite regulatory and notification

requirements.

“ Regulatory Authority ” means, in a particular country or regulatorygdiction, any applicable governmental authorityoined in
granting Regulatory Approval.

“Sanofi Territory” means all the countries of Africa, the Middle E&stkey, and Eurasia, as detailed in Exhibit E, \wHist of
territories shall be deemed automatically amended

*»** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
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from time to time upon any amendment to the dediniof “Sanofi Territory” in the License Agreement.

“Semi-Exclusive Territory” shall mean the following countries: Albania, AndgrArgentina, Australia, Austria, Belgium, Bosnia
Herzegovina, Brazil, Bulgaria, Chile, Colombia, @oRica, Croatia, Cuba, Cyprus, Czech Republicntsik, Dominican Republic, Ecuador,
El Salvador, Estonia, Finland, France, GermanyeGreGuatemala, Honduras, Hungary, Iceland, Ihdiand, Italy, Jamaica, Latvia,
Lichtenstein, Lithuania, Luxembourg, Kosovo, Maltéexico, Montenegro, the Netherlands, New Zeal&idaragua, Norway, Panama,
Paraguay, Peru, Poland, Portugal, Republic of Maied Republic of Serbia, Romania, San Marino RépuBlovakia, Slovenia, Spain,
Sweden, Switzerland, Trinidad & Tobago, the Unkéadgdom, Uruguay, Vatican City, and Venezuela.

“Severable Improvements”shall mean such improvements and enhancemente tdahufacturing Technology, generated by or on
behalf of SWI during the course of the performaotthe Agreement that are not Non-Severable Imprarés.

“ Specifications” means the specifications, standards, limitsedatand other requirements for or related to ttoelict provided
hereunder, as set forth in Exhibitok otherwise agreed to by the Parties in writing.

“ Term " shall have the meaning set forth in Section.9.1
*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
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2. SUPPLY OF PRODUCTS
2.1 Supply of Product.

€) Supply and Purchase of ProductSubject to the provisions herein, the successfipletion of the validation protocol and
the approval of SWI by Regulatory Authorities t@ply Product, SWI agrees, during the Term, to maciufre, test, and supply the Product to
Purchaser or its designee and Purchaser agreescitage the Product from SWI, pursuant to PurcBaders submitted to SWI by Purchaser,
from time to time in accordance with Section 2.3

(b) Minimum Quantities For the duration of this Agreement, subject ®térms and conditions of this Agreement, SWI
undertakes to supply, and Purchaser undertakasthase and be delivered: 0] exclelsifrom SWI its total needs of Product for the
manufacture of Purchaser’s Product to be commézethin the Exclusive Territory; and

(i) each Calendar Year, ***% of Purchaser’s global atmemand of Product for the manufacture of Purhsis
Product to be commercialized in the Semi-Excludiegritory

(for purposes of this Section 2.1(b)(iifhe purchase of ***% of Purchaser’s global anndetinand during a particular Calendar Year
shall be calculated based on *** of Product for thenufacture of Purchaser’s Product to be commnleethin the Semi-Exclusive Territory, in
each case submitted as of *** and requesting deflitby Purchaser no later than ***); and

(iii) minimum yearly quantities of Product through therntef the Agreement, *** as follows: - SVg[***;
- SWI's *** but in each case ***;

*** collectively referred to herein as the “Minimuiearly Quantities”.

Purchaser undertakes to purchase the Minimum Y €aubntities, which shall not be subject to any otidm whatsoever. Remedies for failure
to comply with such undertaking are described bermmptly after *** of each Calendar Year durifgtterm of this Agreement, Purchaser
shall provide to SWI a report indicating (a) theqtities of Product ordered by Purchaser from SWing) such Calendar Year and delivere
Purchaser during *** or having a requested delivéaye before ***, including a separate report oaqtities of such Product to be
commercialized in the Semi-Exclusive Territory, ghjithe quantities of Product ordered by Purch&sen a third-party supplier during such
Calendar Year and delivered to Purchaser duringot*having a requested delivery date before ***ttoe commercialization of the Product in
the Semi-Exclusive Territory. If SWI failed to qulp any portion of Purchaser’s firm orders duringls Calendar Year, the quantity of Produc
that SWI failed to supply shall, for purposes ofedmining whether Purchaser satisfied its obligagiand/or calculating any payments under
this section, be deemed to have been ordered divdrée to Purchaser.
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Purchaser shall keep complete and accurate reobtls aggregate quantities of Product bought f8M or from any other supplier for the
commercialization of Purchaser’s Product in thecRaser Territory. All such records shall be retdif@ at least *** years following the
Calendar Year in which they are generated. At SWdtpiest, such records shall be available for veviet more than once each Calendar Yea
(during normal business hours on a mutually agdade with reasonable advance notice) by an indepgradiditor mutually agreed upon by
the Parties and subject to confidentiality and nea-obligations no less stringent than those st fio Article 13for the sole purpose of
verifying the respect of Purchaser's commitmenspant to Section 2.1(b)The expense of such auditor shall be borne by @Wéss the audit
report reveals a breach of such commitments byHger, in which case, Purchaser shall reimbursetB8\dxpense of such independent
auditor. Such auditor shall not disclose Purchaseéonfidential Information to SWI, except to theéemt such disclosure is necessary to verify
the accuracy of the reports furnished by Purchaser.

In the event that as determined from the reporsifipd in this Section the quantities of Produetghased by Purchaser are below the
Minimum Yearly Quantity applicable for a given Cadlar Year (a “Minimum Yearly Quantity Shortfallfpt caused by a force majeure
occurrence, then Purchaser shall either (i) pronptlt in any event no later than ***) submit to $&/purchase order for the amount of the
Minimum Yearly Quantity Shortfall, requesting dediy of the Shortfall Quantity on or before ***, (i) pay a penalty corresponding to the
amount of the Minimum Yearly Quantity Shortfall.

This Section describes Purchaser’s sole obligatiams SWI's sole remedies, for Purchaser's faitareomply with its obligations under
Section 2.1(b

2.2 Technology Transfer.Prior to manufacturing the Product, a technologypdfer of the manufacturing process will be
performed from Purchaser to SWI. Purchaser shatlase (and provide copies, as applicable) to SWifarmation related to the manufacture
of the Product in Purchaser’s possession, thagsired for the manufacture of the Product by S#tlléctively “Manufacturing Technology;
provided that any such information is used solelytfie purpose of manufacturing the Product in edarece with this Agreement. SWi
acknowledges that such Manufacturing Technolognis shall remain the sole property of Purchasefoaiits Affiliates, and nothing herein
shall be deemed to convey to SWI any right theesitept as required for the purpose of manufactutieg®roduct in accordance with this
Agreement. The steps, planning and obligationth®Parties regarding the transfer of the Manufaggurechnology for such Product are set
forth in the technology transfer master plan attaicim Exhibit D (the “Technology Transfer Masteat?!). Provided that Purchaser supply £
with the needed amount of Compound at *** to SVWIYISwill manufacture the required number of Batchesutlined in the Technology
Transfer Master Plan and a minimum of *** validatiBatches of Product. Purchaser shall be respenfablny and all regulatory
requirements with respect to the Product. SWI ghralide to Purchaser data required by Purchasguatfy SWI's facility as per the
Technology Transfer Master Plan.
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Upon request, Purchaser will provide SWI with, stsgice or on-site support as may be reasonablyreelgoy SWI in connection with the
transfer of the manufacturing technology. Suchséasce will be provided *** for a number of dayssat forth in the Technology Transfer
Master Plan.

Purchaser shall support the one-time costs asitleddn the Technology Transfer Master Plan andipage from SWI each validation Batch
that meets the Specifications at the Price sef forExhibit B. If any of the validation Batchesafroduct does not comply with the
Specifications, Supplier shall have *** (***) morgho re-manufacture and deliver the number of aéilich Batch(es) that failed to meet the
Specifications. If SWI is unable within that *** {*)-month period to manufacture and deliver to Fhaser the validation Batch(es), Section 9.
(c) shall apply. Purchaser will be reimbursed for &ty validation Batches that fail to meet the SfEations, in the event that such failure is
due to SWI's mistake, negligence or failure todallPurchaser’s instructions.

In the event any validation batches fail to meet$ipecifications for any other reason, except tocRaser’'s mistake, negligence or failure to
provide SWI with any portion of the Manufacturingchnology, SWI will ***,

2.3 Supply of Compound.Purchaser shall, ***, provide Supplier with adequgtiantities of Compound necessary to
manufacture the number of Batches set out in eaothBse Order at least *** prior to the Deliveryt@aentioned in each Purchase Order.
SWI shall be responsible for the storage of the @amd while in its possession. The storage of t@und by SWI shall comply with
Applicable Laws and the specifications for the Connpd.

In addition to the above, and at any time duriregTerm, upon the Parties mutual agreement, Punckha make reasonable efforts to
establish and maintain at SWI's facility, ***, amnvientory of Compound corresponding to *** demandPobduct as determined by mutual
agreement of the parties. SWI shall not chargesémmage fees for such inventory, and shall be msipte for any loss of such inventory.

SWI shall keep all Compound segregated from othagenals within its reasonable control in ordentaintain the integrity of the substance
and shall not allow any samples of the substanbe tased or tested by any person who is not utsldirect supervisory control for any
purposes. SWI shall perform only such tests antysisaas is necessary to meet its obligations utiderAgreement and shall maintain the
confidentiality of the results of such test in cdiapce with the terms of this Agreement.

24 Prescribed Yield.

(a) Generally. Based on the results of the *** of commerciat®ges of the Product manufactured hereunder, the®ahall
mutually determine and specify an allowable ranfgguantities of Product to result from a specifipaantity of Compound after having
deducted the samples required for quality contndl the samples to be retained by SWI (such ranigg be
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hereinafter referred to as théfescribed Yield”) for the next Calendar Year. The parties shadveduate and, if necessary, re-determine the
Prescribed Yield during each subsequent Calendar.Ye

(b) Shortfalls. To the extent that all Batches of Product inabgregate fall below the Prescribed Yield forrdlevant Calend:
Year and such event is not directly attributablarg information or improper materials suppliedPayrchaser or any other acts or omissions b
Purchaser (a Yield Shortfall "), SWI shall reimburse Purchaser ***.

(c) ExcessTo the extent that all Batches of Product in thgragate exceed the Prescribed Yield for the reke@atendar Year
(a “Yield Excess), the Parties shall *** resulting from such Yiekkcess.

25 Forecasts. Purchaser shall submit to SWI, no later than thteofthe *** preceding the start of every *** durgnthe Term, .
rolling forecast (“Forecast”) setting forth an esdite of the total quantity of Product that Purchasasonably believes it will purchase during
the *** commencing with the beginning of the subgent ***, along with estimated shipment dates.

In addition, Purchaser shall submit to SWI for imfiation purpose, on *** of each Calendar Year, a-binding forecast setting forth an
estimate of the *** quantity of Product that Purshareasonably believes it will purchase duringriéet *** (***) Calendar Years.

2.6 Purchase Orders. Purchaser shall purchase Product by written puecbeders (“Purchase Orders”), submitted to SWI at
least *** in advance of the desired shipment dgiectfied therein. For each ***, Purchaser shalfrbguired to submit Purchase Orders for at
least *** percent (***%) of the quantities in theoFecast for such *** submitted by Purchaser to StIprior to the start of such *** (the
“Binding Forecast”), and SWI will have no obligatito supply Product in excess of *** percent (***%)} the quantity specified in such
Binding Forecast. Each Purchase Order shall spetifi minimum, the applicable volume of each desstrength in full Batch increments ¢
of each form of Product ordered, and the requedéidery date. Upon receipt of a Purchase Orddajestito the provisions of Section 2.1
SWI shall supply the Product in such quantities éelilzer the Product to Purchaser (or Purchasesiygee) on such delivery dates. SWI is
not obligated to accept verbal orders of any korttlie supply of Product hereunder. To the extere is any conflict or inconsistency
between this Agreement and any Purchase OrderAgiiesement shall govern.

The Parties agree that during ***, Purchaser willka its commercially reasonable efforts to respgeeteadlines mentioned in this Section
but shall not be considered in breach in case daalllines are not respected. SWI will make its cencially reasonable efforts to deliver the
Product with the requested Delivery date but shatllbe considered in breach in case of late dglimerlong as the Product is delivered within
the *** days period from the date Purchaser haseddts Purchase Order.
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2.7 Initial Order. Purchaser hereby submits a binding order for thev&tidation Batches of Product as per the Techgwlo
Transfer Master Plan.

2.8 Delivery and Shipping Terms. Product shall be shipped FCA (Incoterms® 2010) SWlistribution site CroissBeaubour(
- Z.l. Paris Est/18, rue des Vieilles Vignes/77ABarne-la-Vallée CEDEX 2/France. Risk of loss of Breduct shall pass to Purchaser at the
time of delivery of the Product to the applicablard Party shipper at the loading dock SWI's disition center, and Purchaser shall be
responsible for obtaining such insurance as Puettdeems necessary with respect to the shipméhtrahaser’'s expense. Purchaser shall
arrange for, and pay for, all shipping, freightstmm duties, and other charges associated witbHipenent of the Product to Purchaser’s
designated destination. Purchaser shall be regperisr obtaining any necessary export and/or ihppoenses, or other similar official
authorizations, and for carrying out all customsrfalities for the exportation and importation of tAroduct. SWI shall issue (or shall have its
manufacturer issue) a certificate of analysis (“CiDfar shipment of Product sent to Purchaser.

2.9 Packaging and Labeling.SWI will supply Product to Purchaser in the formbofk tablets. Purchaser shall be responsib
its sole expense, for packaging and labeling tloel&st for commercial sale. SWI's name will not ampen the label or anywhere else on the
commercial packaging of the Product unless: ¢uneed by any Applicable Laws; or (ii) SWI conseirtsvriting to the use of its name.

2.10 Product Shortage. If SWI becomes aware of any circumstances that ginayrise to a Product Shortage for any Calendar
Quarter, SWI shall provide Purchaser with promgttem notice thereof. In the event of a Produatr&ige, without prejudice to any other
remedy Purchaser may have under this Agreement,sB@lll be permitted to allocate the available Pebdmong Purchaser and SANOFI, ***
based on the volume of Product orders of Purctestsuch other licensees and distributors. Thiifwe of Product ordersiill be calculate:
based on (a) orders for Product that were delivdtgthg the preceding *** or that are then in triaifexcluding in each case any orders where
payment therefor is delinquent), and (b) the biggiortion of any outstanding purchase orders adasts.

3. PRICE; PAYMENT

3.1 Prices for Product. Purchaser shall pay to SWI the Price for the wfit8roduct supplied to Purchaser pursuant to this
Agreement.



3.2 Payment. SWI shall provide to Purchaser written invoicedisgtforth the amount payable by Purchaser witpeesto
quantities of Product sold hereunder, includingRhiee applied by SWI to each dosage strengtha@ddrit. Purchaser shall pay SWiI for
Product in the amount invoiced by SWI, without detthn, deferment, set-off, lien, or counterclaimaofy nature, within *** (***) days from
the date of the invoice. All payments to be magi®brchaser to SWI under this Agreement represetramounts SWI is entitled to receive.
such
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payments become subject to taxes, duties, assetssmefees of any kind (other than as a resusugh payments constituting net income of
SWI or as a result of a tax on SWproperty), then such payments and related withihg$ shall be increased to the extent necessa§MVif tc
receive the actual net amounts due under this Aggee

4, REPRESENTATIONS AND WARRANTIES

4.1 Mutual Representations. Each Party hereby represents, warrants, and coteetamapplicable) to the other Party as follc
as of the Effective Date:

€) Corporate Existence and Powellt is a corporation duly organized, validly dxig, and in good standing under the laws of
the jurisdiction in which it is incorporated, andshall requisite power and authority and the leigit to own and operate its property and as
and to carry on its business as it is now beinglaoted and as contemplated in this Agreement.

(b) Authority and Binding Agreementlt has the requisite power and authority andegeal right to enter into this Agreement
and perform its obligations hereunder; it has taklénecessary action on its part required to aigbdhe execution and delivery of this
Agreement and the performance of its obligationgineder; and this Agreement has been duly exeauneédlelivered on its behalf, and
constitutes a legal, valid, and binding obligatidrsuch Party that is enforceable against it iroed@nce with its terms, subject as to
enforcement of remedies to applicable bankrupttgglivency, reorganization, moratorium or similavdaaffecting generally the enforcemen
creditors’ rights and subject to a court’s disanetiry authority with respect to the granting ofegrde ordering specific performance or other
equitable remedies.

(c) Consents All necessary consents, approvals and authooizaitbf all governmental authorities and other THadties
required to be obtained by it in connection with #xecution, delivery and performance of this Agreet have been obtained by it.

(d) Representations regarding Debarment and Compliance

0] Each Party represents, warrants and covenantagtaitthe Effective Date and during the Term, regithnor its
Affiliates nor, to its knowledge based upon reasbminquiry, any of their respective directors,icéfs, or employees:

(A) is debarred under Section 306(a) or 306(b) of tbhe A

(B) has been charged with, or convicted of, any felmngisdemeanor under Applicable Laws related tod
the following: (1) the development or approvabafy drug product or the regulation of any drug pdinder the Act; Directive 2001/83/EC
of the European Parliament and of the Council Bo§ember 2001 on the Community code relating toioieal products for human use,
Directive 2001/20/EC of the European Parliament airthe
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Council of 4 April 2001 on the approximation of tlaevs, regulations and administrative provisionshef Member States relating to the
implementation of good clinical practice in the dant of clinical trials on medicinal products farrhan use, the national laws of individual
Member States implementing the provisions of tHgisectives into their national law, Regulation (B89 726/2004 of the European
Parliament and of the Council of 31 March 2004dgyilown Community procedures for the authorizatiod supervision of medicinal
products for human and veterinary use and estatdjshEuropean Medicines Agency, or any similar iggble Laws; (2) a conspiracy to
commit, aid or abet the development or approvayf drug product or regulation of any drug prod(®};health care program-related crimes
(involving Medicare or any state health care progtg4) patient abuse, controlled substances, byilpayment of illegal gratuities, fraud,
perjury, false statement, racketeering, blackneailortion, falsification or destruction of records) interference with, obstruction of an
investigation into, or prosecution of, any crimioéfiense; or (6) a conspiracy to commit, aid ortaygy of these listed felonies or
misdemeanors; or

© are excluded, suspended or debarred from partioipair otherwise ineligible to participate, in adpited
States federal or state health care programs @imgjiconvicted of a criminal offense that falls it the scope of 42 U.S.C. §1320a-7 but not
yet excluded, debarred, suspended, or otherwidaréedneligible), or excluded, suspended or defabfrom participation, or otherwit
ineligible to participate, in any United Statesdesl procurement or non-procurement programs.

(i) Each Party will notify the other Party promptly tti no event later than *** days, after knowledgfeany
exclusion, debarment, suspension or other ineligyitset forth in_Section 4.1(d)(ipccurring during the Term, or if such Party cones based
on its good faith business judgment that a pendaimn or investigation is likely to lead to theckision, debarment, suspension or other
ineligibility of such Party.

(iii) Each Party will conduct itself and undertake thamgements contemplated by this Agreement in a aramhich is
consistent with good business ethics and all agplecanti-bribery legislation (national and foréigncluding but not limited to the OECD
Convention dated 17 December 1997 on combatirgehyriof public officials in international businemsd the United States Foreign Corrupt
Practices Act, as amended. Failure of a Partphopty with the provisions of this Article will beeémed a material breach of a material
provision of this Agreement by the other Party.

4.2 Product Warranties of SWI.

(a) SWI warrants that at the time of shipment, the Bebghall: (i) comply with the Specifications, &fiijl be manufactured in
compliance with cGMP.

(b) The foregoing warranty shall not apply to damagestifct to the extent such damage is directly caus®dhole or in part b
Purchaser’s breach of this Agreement or use,
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handling, or storage that is not in accordance ®ifiI's instructions or that constitutes impropeatment.

(c) SWI's obligations as provided in Section 1@rid Section 6.2hall be the sole and exclusive remedies availabRurchaser
with respect to Product that fails to meet the pmavarranties set forth in Section 4.2(a)

4.3 No Other Representations or Warranties. EXCEPT AS EXPRESSLY STATED IN THIS ARTICLE 4, NO
REPRESENTATIONS OR WARRANTIES WHATSOEVER, WHETHERKERESS OR IMPLIED, INCLUDING WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSEYON-INFRINGEMENT, OR NONMISAPPROPRIATION OF THIRL
PARTY INTELLECTUAL PROPERTY RIGHTS, ARE MADE OR GIEN BY OR ON BEHALF OF SWI. EXCEPT AS EXPRESSLY
STATED IN THIS ARTICLE 4, ALL REPRESENTATIONS AND WRRANTIES, WHETHER ARISING BY OPERATION OF LAW OR
OTHERWISE, ARE HEREBY EXPRESSLY EXCLUDED.

5. QUALITY

51 General. SWI shall be responsible for establishing and nadiing such procedures for implementing correctind
preventive actions with respect to the manufactuohthe Product as it deems necessary in com@iarith Applicable Law. SWI shall
cooperate with Purchaser at SWI's expense in dét@rgithe cause of any quality problems involvihg Product, identifying corrective
actions, and ensuring the implementation and effeness thereof. Upon Purchasaequest, SWI shall *** to *** with respect to tHeroduct,
and shall provide Purchaser with written confirmatupon the completion thereof.

5.2 Notice of Failure to Meet Specifications.SWI shall notify Purchaser promptly after the digery that any lot of Product
shipped to Purchaser, which had previously beermoapg in accordance with procedures set forth hefails to comply with its applicable
Specifications. SWI will make, at its expense psfigther internal investigation of any failurerteeet the Specifications SWI deems
appropriate under the circumstances and otherwissistent with its obligations hereunder. Shoulchsiailure is determined to be a result of &
defect in the Compound supplied by Purchaser frofP), then Purchaser shall (i) reimburse SWI thésaoissuch investigation, and the cc
of destruction of the Product, if any, (ii) pay thece of the Product which failed to meet the $fmtions due to a defect in the Compound,
and (iii) replace the quantity of Compound necgstamanufacture the replacement batch(es) of Rtottuthe event of a dispute in regards tc
a defect in the Compound, then Section 6.2(b) sidly.

In the event of a dispute in regards to a defethénCompound manufactured by Sanofi Chimie unteiGommercial Supply Agreement
signed on July 24 | 2013, then such agreement apply.
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5.3 Changes to Specifications.

€)) Changes Requested by Purchas&WI shall consider in good faith any reasonableiests by Purchaser to change the
manufacturing process, Specifications, or anyrigstiethod with respect to the Product; providedvenar that SWI shall in no event be
obligated to implement any such change unless 8Vits sole discretion, agrees to do so at Puratsasests.

(b) Changes Requested by SW8W!I shall have the right, in its sole discretitmchange any procedures, Specifications,
methods (including testing methods) or standardaijmey procedures relating to the manufacture ppluof the Product. Notwithstanding the
foregoing, SWI shall not implement any such chatigg is (i) inconsistent with the then-current MAANDA for the Product or
(ii) reasonably likely to have a material advereat on SWI's ability to comply with the terms tifis Agreement, including any Product
delivery timelines hereunder.

5.4 Quality Agreement. Within *** (***) days following execution of th Agreement, the Parties will enter into a quality
agreement governing the agreed-upon Specificatiodsother technical aspects of supply of ProdacBurchaser hereunder (th®uality
Agreement”). In the event of any inconsistency between fdseement and the Quality Agreement, this Agreersiatl control.

6. ACCEPTANCE AND REJECTION PROCEDURES

6.1 Inspection. Purchaser or its designee shall promptly, upowalran its site, carefully inspect each shipmer®afduct for
transport damages, losses and shortfalls. Appdefatts like for instance damaged containers osingspackages of Product have to be
notified to the carrier promptly upon arrival oktBhipment and the freight documents at Purchasts designee and, where possible,
countersigned by the carrier’s representative uFaibf Purchaser or its designee to notify suchallg detectable defects to the carrier
promptly upon arrival of the concerned shipment fraidjht documents shall exclude any liability &/Sfor such defects.

Purchaser or its designee shall have *** (***) dagfter receipt of a shipment of Product to detemiirsuch Product complies with the
warranties set forth in Section 4.2(a) (the “IngmecPeriod”). Purchaser shall notify SWI of amck non-compliance prior to the end of the
Inspection Period, describing in detail the non-pbamce. Notwithstanding the preceding provisiohthis Section 6.1, if with respect to any
unexpired Product, the non-compliance could natarably be expected to have been found by diligedtadequate inspection during the
Inspection Period and Purchaser notifies SWI ohswan-compliance, describing the Latent Defectdtad, within *** (***) days of the
discovery of the Latent Defect and within the shiéfof the Product, such non-compliance shallbemed to be a “Latent Defect” hereunder.
Purchaser’s notification of SWI of a Defect durthg Inspection Period or of a Latent Defect inpreiod permitted above shall be referred to
herein as a “Claim.” Purchaser shall be deemdtht®e accepted any Product if it fails to give air@lan the periods permitted above.

*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24b-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.

15




6.2 Remedies. Except for Claims disputed pursuant to Sectionl§.Béreof, if Purchaser submits a Claim, then asmptly as
practicable after the submission of the Claim tol SSW!I shall instruct Purchaser whether to returdestroy the Product in question and
provide Purchaser with replacement Product. Iretrent that:

(a) SWI agrees with the Claim, then SWI shall pay fboat-of-pocket costs of returning or destroying Product iléhe subjer
of any accepted Claim. SWI shall bear the rislos$ for such Product, beginning at such time ag #re taken at Purchaser’s premises for
return delivery.

(b) SWI does not agree with the Claim, then the Paaggse to submit the Product in question to a niiytagreed independent
Third Party that has the capability of testing Breduct to determine whether or not it compliedwlite Specifications. The losing Party shall
bear all costs and expenses related to such testohgay for all shipping costs of returning thed®ict and/or sending the replacement Proc
as the case may be.

7. RECALLS

In the event a recall of the Product is requiredlgovernmental agency or authority of competengdliction or by Applicable Law, or if a
recall of the Product is jointly deemed advisahldte Parties, or deemed advisable solely by Peerhauch recall shall be promptly
implemented and administered by Purchaser at Psechaosts in a manner which is appropriate and reddemnder the circumstances an
conformity with accepted trade practices.

Should it be duly evidenced by Purchaser thatdball of the Product results from a manufacturiaetedt (i.e. non conformance to the
warranties set forth in Section 4.2fapW!I shall be solely responsible for replacenadrguch recalled Product according to Sectionab@ve,
it being understood that any dispute regardingettistence of a such a defect shall be handled dicepto the provisions of Section 6.2(b)

8. RECORD-KEEPING; INSPECTION; AUDIT

8.1 Recordkeeping. SWI will keep records of the manufacture and testithe Product, and retain samples of Product sol
hereunder as are necessary to comply with Applkchaivs, as well as to assist with resolving Prodoatplaints and other similar
investigations. Copies of the records and sampikkdevretained for a period of *** following theade of Product expiry, or longer if required
by Applicable Laws. Purchaser is responsible ftaining samples of the Product necessary to comjilythe legal/regulatory requirements
applicable to Purchaser.

8.2 Audits. From and after the commencement of supply herewmuthrough Purchassrpersonnel or through an indepen:
auditor reasonably acceptable to SWI, Purchasdirtsdnge the right, upon reasonable advance notidedairing regular business hours, to ci
an inspection and audit of the facilities beingdubg SWI for the production of Product
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by Purchaser’s personnel or an independent Thirty Baditor to assure compliance by SWI with cGMPs

8.3 Procedure. The inspection and audit provided for under Sedgi@shall not be carried out by Purchaser more thanget
*** gyer *** Each inspection and audit shall berducted in a manner so as to minimize disruptich@®business operations of SWI. The
independent auditor shall enter into a written @eritiality agreement with SWI containing provissoregarding the disclosure of information
obtained during the inspection and audit that ateaest as restrictive as the provisions of Secti®of this Agreement; provided that, the
independent auditor will be permitted to disclas®urchaser whether and to what extent SWI fadezbtnply with the requirements of
Section 8.1(and shall not be permitted to disclose to Purahasg other information). A copy of any such distire to Purchaser shall also be
provided to SWI.

8.4 Results. If an inspection or audit reveals a failure to coympith cGMP in all material respects, then Purarashall
promptly provide to SWI written notice of such fasthich notice shall contain in reasonable detaldeficiencies found in the applicable
facilities and, if practicable, those steps Purehéglieves should be undertaken in order to rensedi deficiencies. The Parties shall discus:
in good faith the proposed deficiencies and, toetktent there is agreement on the proposed defieienSWI shall use reasonable efforts to
remedy such deficiencies, or implement a plan noedy such deficiencies, as soon as reasonablyigakittiowing receipt of the notification
thereof.

9. TERM; TERMINATION

9.1 Term. The term of this Agreement (the “Term#jll commence on the Effective Date and, unlesfieraerminated pursua
to this Article 9, shall remain in full force antfect for a period of five (5) years after the dafehe first commercial sale. Thereafter, it sl&
automatically renewed for successive period of @oyears, unless SWI provides notice of desiretmoenew *** in advance of end of the
current term or Purchaser provides *** notice.

9.2 Termination

(@ Termination for Default. Either Party may terminate the Agreement withmejudice to any claim for damages, if the other
Party commits a material breach and fails to remseath material breach within *** (***) calendar dayf receipt of a registered letter with
return receipt requested, specifying the breack.t€mination will become effective on the datdirst presentation of a second registered
letter with return receipt requested, notifying trezision of termination.

(b) Termination for bankruptcy or Force Majeutither Party may immediately terminate the Agreetniey registered letter
with return receipt requested in case (i) the oBfeaty is declared insolvent or bankrupt by a cotidompetent jurisdiction, or a voluntary
petition in bankruptcy is filed in any court of cpetent jurisdiction, or the other Party makes or
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executes any assignment for the benefit of creditcaccordance with the Applicable Laws; or (ii) a force majeure event occurs and pel
over *** (**¥) calendar days, according to the piisions of Section 16.8ereof.

(c) Termination for validation failureThe Parties may mutually agree to terminate theeAigrent by registered letter with reti
receipt requested, in case SWI is unable to matwfaand deliver the required number of validatiatches meeting the Specifications within
the time period specified in the Technology TranMaster Plan, or if registration of SWI as Prodenanufacturer and supplier fails.

9.3 Effects of Termination. Upon expiration or termination of this AgreementylSshall manufacture and supply, and
Purchaser shall purchase from SWI (a) any andualhtities of Product ordered by Purchaser pursigathis Agreement prior to the date on
which such notice is given, for the applicable &riand (b) any and all excipients and materiald hglSWI specifically for use in the
manufacture of the Product based on Forecastsgadwy Purchaser. Termination or expiration of thjreement will not affect any
outstanding obligations due hereunder prior tat¢nmination or expiration.

9.4 Survival. Expiration or termination of this Agreement shait relieve the Parties of any obligation accruinigmpto the
effective date of such expiration or terminatidrhe following sections shall survive terminationexpiration of this Agreement for any
reason:_Sections 9, 10, 11, 13, 14, 15, 16.4, 16.6, and 16.8

10. INDEMNIFICATION

10.1 Indemnification by SWI. SWI agrees to defend and indemnify and hold Pumshis Affiliates, and their respective
directors, officers and employees (thBurchaser Indemnified Parties”) harmless against any and all Third Party claimiés su proceeding
and all associated expenses, recoveries and daniacjading court costs and reasonable attorneses fand expenses, arising out of, based o
or caused by the breach by SWI of any representatiarranty, or covenant contained in this Agreetmexcept in each case to the extent that
such claims, suits, proceedings, expenses, re@sveridamages arise from the breach by Purchaseryakpresentation, warranty, or cover
contained in this Agreement or any negligence tifutWmisconduct by a Purchaser Indemnified Party.

10.2 Indemnification by Purchaser. Purchaser agrees to defend and indemnify and Rl i Affiliates, and their respective
directors, officers and employees (thBWI Indemnified Parties ") harmless against any and all Third Party claisusts, proceedings, and all
associated expenses, recoveries, and damagesiimgchalrt costs and reasonable attorneys’ feeeapenses, arising out of, based on, or
caused by (i) the storage, sale, shipment, promatiaistribution of the Product by Purchaser stidensees, or (ii) the breach by Purchaser c
any representation or warranty or covenant contiiim¢his Agreement, except in each case to thenéxhat such claims, suits, proceedings,
expenses, recoveries or damages arise from thetbbgaSWI of any representation or warranty or c@re contained in this
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Agreement or any negligence or willful miscondugtebSWI Indemnified Party.

10.3 Indemnification Procedures. The Party claiming indemnity under this Article Be “Indemnified Party ") shall give
written notice to the Party from whom indemnitybising sought (the thdemnifying Party ") as soon as reasonably practicable after learning
of a written claim (“Indemnified Claim ”). Failure by an Indemnified Party to give notigiean Indemnified Claim as soon as reasonably
practicable after receiving a writing reflectingchuClaim shall not relieve the Indemnifying Parfyite indemnification obligations hereunder
except and solely to the extent that such IndermmgffParty is actually prejudiced as a result ofrsiailure to give such notice. The
indemnifying Party shall have the right to assuheedonduct and defense of the Indemnified Clairh witunsel of its choice; provided that,
Indemnifying Party shall not have the right to asswany Indemnified Claim if (i) the Indemnifying fafails to provide reasonable evidence
of its ability and willingness to satisfy such aigior (ii) such claim involves criminal or regulagenforcement action. The Indemnified Party
shall provide the Indemnifying Party with reasomafiésistance in connection with the defense ofrithemnified Claim. The Indemnified Pa
may monitor such defense with counsel of its owmosiing at its sole expense. The Indemnifying Paudy not settle the Indemnified Claim
without the prior written consent of the Indemnifi@arty, unless such settlement provides an untiondi and full release of the Indemnified
Party; such consent shall not be unreasonably elithldelayed or conditioned. If the Indemnifyingtiyaloes not assume and conduct the
defense of the Indemnified Claim as provided abgapthe Indemnified Party may assume and conthectiefense of the Indemnified claim at
the Indemnifying Party’s expense; (b) the IndenemifParty may consent to the entry of any judgmeenter into any settlement with respect
to the Indemnified Claim in any manner the IndemedifParty may deem reasonably appropriate (anthttemnified Party need not consult
with, or obtain any consent from, the Indemnifylgrty in connection therewith); and (c) the Inddiying Party will remain responsible to
indemnify the Indemnified Party for Indemnified @& as provided in this Article 10

11. LIMITATION OF LIABILITY

(a) Liability for non-conforming Product The liability of SWI for any delivery of Produnbt compliant with the Specifications
and the related Quality Agreement (hereinafter‘tfen-Conforming Product”) shall be limited towardehaser to, at Purchaser’s election, th
replacement of the Non-Conforming Product as seaeehnically possible, at no additional cost fardhaser, or the reimbursement of
Purchaser for the Non-Conforming Product, includieignbursement for the Compound used in produdiegNion-Conforming Product.

(b) NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANYEXEMPLARY, SPECIAL,
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, OR INDIRECT DAMAGES, COSTS OR EXPENSES (INCLUDING LOST PROFITS,
LOST REVENUES AND/OR LOST SAVINGS) ARISING FROM ORELATING TO ANY BREACH OF THIS AGREEMENT,
REGARDLESS OF ANY NOTICE OF THE POSSIBILITY OF SUGPAMAGES. NOTHING IN THE PRECEDIING SENTENCE IS
INTENDED TO OR SHALL
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LIMIT OR RESTRICT (A) THE INDEMNIFICATION RIGHTS OROBLIGATIONS OF ANY PARTY IN CONNECTION WITH THIRD
PARTY CLAIMS UNDER SECTION 10.1 OR 10.2, (B) DAMAGEOR INJUNCTIVE RELIEF AVAILABLE FOR A PARTY'S BREEH
OF ARTICLE 13, (C) DAMAGES TO THE EXTENT ARISING RBM OR RELATING TO WILLFUL MISCONDUCT OR FRAUDULENT
ACTS OR OMISSIONS OF A PARTY. IN NO EVENT SHALL SVH AGGREGATE LIABILITY ARISING OUT OF OR RELATING ©
THIS AGREEMENT UNDER ANY THEORY OF LIABILITY (WHETHER IN CONTRACT, TORT, STATUTORY OR OTHERWISE)
EXCEED, ON A CUMULATIVE BASIS, THE LESSER OF THE TIAL AMOUNT INVOICED BY SWI TO PURCHASER HEREUNDER
DURING *** OR *** EUROS (EUR. ***), EXCEPT IN CASESOF GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.

(c) Allocation of Risks The limitation of liability set forth in this Aicle 11reflects a deliberate and bargained for allocatibn
risks between Purchaser and SWI and is intendbd tndependent of any exclusive remedies availafder this Agreement, including any
failure of such remedies to achieve their esseptigbose.

(d) Essential Part of the Bargain The Parties acknowledge that the limitationBadfility set forth in this Article 1Jre an
essential element of this Agreement between théeBamnd that the Parties would not have enteredtliis Agreement without such limitatio
of liability.

(e) Duty to Mitigate. Each Party shall use reasonable efforts to atgigny damages incurred by such Party hereunder.
12. INSURANCE

Each Party shall procure and maintain insuranaiftinsure during the Term of this Agreement, ageg to cover its obligations hereunder
and which are consistent with normal business megbf prudent companies similarly situated. Sushrance shall be written by insurance
companies of good international reputation.

It is understood that the insurance requiremertsa@ihall not be construed to create a limit dfegitParty’s liability with respect to its
indemnification obligations under Article 10Each Party shall provide the other Party witittem evidence of such insurance upon request.

13. CONFIDENTIALITY; PROPRIETARY RIGHTS

131 Confidentiality. Except to the extent expressly authorized by tljgedment or otherwise agreed in writing by theiPart
each Party agrees that, for the Term and for ***Y¥ears thereafter, it shall keep confidentiatiashall not publish or otherwise disclose and
shall not use for any purpose other than as pravidein this Agreement any Confidential Informatiof the other Party except for that portion
of such information or materials that the receivitagty can demonstrate by competent proof:
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€) was already known to the receiving Party or itslistie, other than under an obligation of confidalitly, at the time of
disclosure by the other Party;

(b) was generally available to the public or otherwiaet of the public domain at the time of its distlce to the receiving Party;

(c) became generally available to the public or othsevgart of the public domain after its disclosurd ather than through any
act or omission of the receiving Party in breacthaf Agreement;

(d) is subsequently disclosed to the receiving Parfisokffiliate by a Third Party without obligatioraf confidentiality with
respect thereto; or

(e) is subsequently independently discovered or deeeldqy the receiving Party or its Affiliate withaihie aid, application, or

use of Confidential Information.

Notwithstanding the foregoing, the receiving Pantyy disclose without violation of this Agreementlisyortion of the Confidential
Information as is required or permitted to be disel if, on the advice of counsel, it is requireder Applicable Law or pursuant to legal
process to disclose such Confidential Informatibthe other Party; provided that unless otherwisdipited by Applicable Law, the receiving
Party first advises the disclosing Party of sud¢knded disclosure and provides the disclosing Reittythe opportunity to seek appropriate
judicial or administrative relief to avoid, or obtaconfidential treatment of, such disclosure atdfsclosing Par’s sole cost and expense.

13.2 Authorized Disclosures. Each Party may disclose Confidential Informatiotohging to the other Party to the extent such
Party determines such disclosure is reasonablyseacgin the following situations:

(a) prosecuting or defending litigation relating tostiiigreement;

(b) in the case of Purchaser as the receiving Padglatiure to MTPC as required pursuant to the MTBR&Ament



(c) in the case of Purchaser as the receiving Padygladiure to its licensees, sublicensees, and coddrs with respect to the
Product, but solely to the extent that such Comtfiidé Information (i) raises any material conceregarding the safety or efficacy of the
Product; (ii) indicates or suggests a potentialemat liability of either Purchaser or the appli@bcensee, sublicensee, or collaborator to Thir
Parties in connection with the Product; (iii) imsenably likely to lead to a recall or market withalal of the Product; or (iv) relates to any
Product and is reasonably likely to have a maté@righct on a Regulatory Approval of the Productuich licensee’s, sublicensee’s, or
collaborator’s territory; provided that each dis#e must be bound by obligations of confidentiait@ non-use no less stringent than those s
forth in Section 13.5nd this Section 13ior to any such disclosure (it being understda t
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receiving Party shall be liable for any breachwffsconfidentiality and non-use obligations by aogh disclosee) and further provided that
Purchaser shall cause any of its licensees to cotortiie same obligations and shall disclose to 8kl confidential information received fr(
any licensee in order to enable SWI, its Affiliatasl licensees to address adequately the situa@irierth in the sub-sections (i) to (iv) of this

Section 13.2 (c)

(d) disclosure to its and its Affiliates’ respectiveatitors, officers, employees, consultants, attanpsofessional advisors,
lenders, insurers, sublicensees, suppliers, amdbditors only on a need-to-know basis and solslpecessary in connection with this
Agreement; provided that each disclosee must badby obligations of confidentiality and non-useless stringent than those set forth in
Section 13.Jnd this Section 1342rior to any such disclosure (it being understdad teceiving Party shall be liable for any breathuch
confidentiality and non-use obligations by any sdidtlosee); and

(e) disclosure to any bona fide potential or actuaéstar, acquirer, merger partner, or other potentialctual financial partner
(and/or their respective consultants, attorneyd,@nfessional advisors) on a need-to-know bagissately for the purpose of evaluating a
potential investment, acquisition, merger, or simitansaction; provided that each disclosee maeisioind by obligations of confidentiality &
non-use no less stringent than those set fortleatié 13.1and this Section 13 @rior to any such disclosure (it being understdat the
receiving Party shall be liable for any breachwffsconfidentiality and non-use obligations by aogh disclosee).
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13.3 Intellectual Property. SWI expressly agrees that all Purchaser’'s Backgtdigthnology is and shall remain the sole
property of Purchaser, and, nothing herein conthstall be deemed to convey to SWI any right, idiclg a property right, relating to any
Purchaser’s Background Technology, nor to grant 86yl right in and to Purchaser’s patents and pafgpiications, know-how, patterns or
trademarks relating to the Products, in any coymtuying the term of this Agreement or at any tiitmereafter, except as otherwise provided fo
hereunder for the purpose of this Agreement.

Purchaser expressly agrees that, all SWI's Backgtdiechnology is and shall remain the sole propafryWI and/or its Affiliates, and,
nothing herein contained shall be deemed to tramsf@urchaser any right, including property rightisder any SW§ Background Technoloc
nor to grant Purchaser any right in and to SWItepts and patent applications, know-how, patterrissdemarks relating to SWI's and/or its
Affiliates’ equipment or know-how together with aééd developments in any country, during the tefrthis Agreement or at any time
thereafter, except as otherwise provided for hateufor the purpose of this Agreement.

Each Party agrees to have its know-how as of thecfe Date archived in such a way as to provaleble evidence as to their content on the
Effective Date and that such archives shall be naaddable to an independent expert mutually appdity both Parties as may be required ir
case of disagreement between the Parties as axtéet of know-how that is effectively developetkathe Effective Date pursuant to this
Agreement.

13.4 Non-Severable Improvements / Severable Improvements

€) Subject to Section 13.5, the Parties hereto acledyd and agree that the Non-Severable Improverakalishe and remain
at all times, both during and after the expiryamtination date of this Agreement, the exclusivapprty of Purchaser, which may file in its ¢
name and at its sole expenses, any and all patadter any and all intellectual property rightsidiiag all or part of such Non-Severable
Improvements.

SWI agrees to execute, and cause its Affiliatesxerute, all documents and to take all actionssszrg or advisable to assign and transfer the
Non-Severable Improvements to Purchaser and, uporh®sec's request, to assist Purchaser, at Purchasasonable costs and expenses, in
obtaining patent protection or other forms of petitsh for the Non-Severable Improvements.

(b) The Parties hereto acknowledge and agree that &sedmprovements shall be and remain at all tirne#) during and afte
the expiry or termination date of this Agreemeng éxclusive property of SWI and/or its Affiliateich may file in its own name and sole
expenses, any and all patents and/or any andtellieictual property rights claiming all or parttbe Severable Improvements.
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13.5  SWI shall grant and hereby grants to Purchasenarolusive and worldwide license, with right to graablicense, in and
such (i) SWI and/or its Affiliates’ Background Tewdlogy and (ii) Severable Improvements, which Siéirporates in the manufacture of
Products or which is necessary to the manufactuReaziucts for the sole and limited purpose of arsé sale of Products by or on behalf of
Purchaser or its Commercialization Partners.

Such license shall be *** during the Term of thigr@ement. Upon expiration or termination of thiségment, the above license shall be
granted on a royalty-bearing basis to be negotiatggod faith.

In the case of any sub-license in and to such SWlaa its Affiliates Background Technology and Sedde Improvements, if any, Purchaser
(a) shall include a provision in all sublicenseesgnents with Commercialization Partners for thearssale of Products that clearly states that
such sublicensee’s rights to the use of said Baxtkyt Technology and/or any Severable Improvemesrggalusively limited to the sole
purpose of using and/or selling the Products ahgl{hall be responsible for ensuring that its s@lsze right to use said Background
Technology and/or any Severable Improvements amgriated in case of breach by sublicensees.

In the event Purchaser becomes aware of any sesp@étingement of any sublicensed Background Telgy and/or Severable
Improvements, Purchaser shall promptly notify SWd arovide it with all details of such infringemeaftwhich it is aware.

Purchaser shall assist and cooperate with SWieakatter may reasonably request from time to timeuding by providing access to relevant
documents and other evidence and making its emetogreailable at reasonable business hours; prottdéedPurchaser shall not be required tc
disclose legally privileged information unless amdil procedures reasonably acceptable to Purclaeean place to protect such privilege.

13.6 For the sole purpose of performing its obligatibeseunder, Purchaser hereby grants to SWI and/éffiliates a royalty-
free, non-exclusive license, to use, subject tadehms of this Agreement, any and all PurchaseaskBround Technology, Information, and
Non-Severable Improvements and such relevant informaéitating to the Products, in order for SWI to mf@cture the Product. Such licen:
rights shall only be used by SWI and its Affiliat€dmpanies, in the name and on behalf of SWI sdéelyhe purpose of this Agreement.

14. DISPUTE RESOLUTION

14.1 Disputes. The Parties recognize that disputes as to certattens may from time to time arise during the Terhich relate
to either Party’s rights and/or obligations hereemdt is the objective of the Parties to estdibfisocedures to facilitate the resolution of
disputes arising under this Agreement in an expedinner by mutual cooperation and without respolitigation. To accomplish this
objective, the Parties agree to meet and discugsad faith any disputes, controversies or diffeeswhich may arise between the Parties ou
of or in relation to or in connection with this Aggment, including any alleged failure to performbieach, of this
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Agreement, or any issue relating to the interpi@tatdr application of this Agreement. Such goodhfafforts shall include at least one in-
person meeting between the executive officers cif €arty. If the matter is not resolved within *#**) days following the request for
discussions, either Party may then invoke the giowns of Section 14.2

14.2 Arbitration.

(a) Claims. Subiject to Section 14.3 below, any claim, dispatecontroversy of whatever nature arising oubrofelating to this
Agreement that is not resolved under Section tthin the required *** (***) day period, includingwithout limitation, any claim concerning
the interpretation, effect, termination, validiperformance and/or breach of this Agreement steatesolved by final and binding arbitration
administered by the International Chamber of Conoa€iCC"). The arbitration and all associated discovery prdcggs and communicatio
shall be conducted in English, and the arbitrasioall be held in New York, New York, USA.

(b) English Language All proceedings shall be held in English andamscribed record prepared in English. Documents
submitted in the arbitration (the originals of wniare not in English) shall be submitted togethiéh & reasonably complete and accurate
English translation.

(c) Selection of Arbitrators The Parties shall each choose one arbitratoimwitfi (***) days of receipt of notice of the inten
to arbitrate and the said two arbitrators shabsgby mutual agreement a third arbitrator withit #**) days after they have been selected as
arbitrators. If no arbitrator is appointed withirettimes herein provided or any extension of tiha ts mutually agreed on, the ICC shall make
such appointment (i.e. shall appoint three arlmtsgtwithin *** (***) days of such failure.

(d) Arbitrators' Award. The arbitrators’ award shall include a writteatstent describing the essential findings and
conclusions on which the award is based, incluttiegcalculation of any damages awarded. The atbis shall, in rendering their decision,
apply the substantive laws of the State of New Yuwikhout giving effect to its conflicts of lawsipciples. The arbitrators’ authority to award
special, incidental, consequential or punitive dgesashall be subject to the limitation set forti\iticle 11. The award rendered by the
arbitrators shall be final, binding and non-appel@aand judgment may be entered upon it in anytadicompetent jurisdiction.

(e) Costs. Each Party shall bear its own attorney’s feests;@nd disbursements arising out of the arlimatind shall pay an
equal share of the fees and costs of the arbisigboovided, however, the arbitrators shall be atitled to determine whether a Party is the
prevailing party, and if so, to award to that piikng party reimbursement for any or all of its seaable attorneys’ fees, costs and
disbursements (including, for example, expert véitnkees and expenses, photocopy charges, travehseg etc.), and/or the fees and costs o
the ICC and the arbitrators.
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14.3 Court Actions. Nothing contained in this Agreement shall denyesitRarty the right to seek injunctive or other &gple
relief from a court of competent jurisdiction iretbontext of a bona fide emergency or prospectreparable harm, including but not limited
a breach or threatened breach of any confidentigtitvision herein, and such an action may be filed maintained notwithstanding any
ongoing discussions between the Parties or anyinggobitration proceeding. In addition, eithertipanay bring an action in any court of
competent jurisdiction to resolve disputes pertgjrto the validity, construction, scope, enforciighinfringement or other violations of
patents or other intellectual property rights, andsuch claim shall be subject to arbitration parguo_Section 14.2

15. PRESS RELEASES; USE OF NAMES

15.1 Press ReleasesThe form and content of any public announcemebgtmade by one Party regarding this Agreemenheor t
subject matter contained herein, shall be subgettte prior written consent of the other Party @hhionsent shall not be unreasonably
withheld, conditioned, or delayed), except as mayanuired by applicable law in which event thetyPerquired to make such announcement
shall, to the extent possible, provide to the ofPamty a written copy of any such required annooegd at least *** (***) business days prior
to disclosure to give the other Party reasonablarack notice and review of any such announceméatwithstanding the foregoing, either
Party may publicly disclose without violation ofgdlAgreement, such terms of this Agreement asaaréhe advice of such Party’s counsel,
required by the rules and regulations of the SE@ngrother applicable entity having regulatory autly over such Party’s securities; provided
that such Party shall advise Purchaser of suchdet disclosures and requests confidential tredtofesertain commercial terms and techn
terms hereof to the extent such confidential treatns reasonably available to such Party. Iretrent of any such filing, such Party will
provide the other Party, a reasonable time pridilitg, with a copy of the Agreement marked to shorovisions for which such Party intends
to seek confidential treatment and shall reasonatmgider and incorporate the other Party’s comsnirgreon to the extent consistent with the
legal requirements applicable to such Party andgbeern redaction of information from material egments that must be publicly filed. The
other Party shall provide any such comments as jpilgras practicable.

15.2 Use of Names.Except as otherwise required by law or by the tevfrthis Agreement or as mutually agreed upon ey th
Parties, neither Party shall make any use of theenaf the other Party in any advertising or prommdi material, or otherwise, without the
prior written consent of the other Party, which semt shall not be unreasonably withheld.

16. MISCELLANEOUS

16.1 Entire Agreement; Amendment. This Agreement, including the Exhibits hereto, detth the complete, final and exclusive
agreement and all the covenants, promises, agregmearranties, representations, conditions an@standings between the Parties hereto
with respect to the subject matter hereof and sgkers, as of the Effective Date, all prior
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agreements and understandings between the Paitiiesegpect to the subject matter hereof. Thereareovenants, promises, agreements,
warranties, representations, conditions or undedstgs, either oral or written, between the Patber than as are set forth herein and the
No subsequent alteration, amendment, change oti@uth this Agreement shall be binding upon theiPa unless reduced to writing a
signed by an authorized officer of each Party.

Notwithstanding the foregoing, any prior Confidatity Agreement between the Parties remains inffutte and effect

16.2 Relationship of the Parties.The relationship between SWI and Purchaser isahiadependent contractors and nothing
herein shall be deemed to constitute the relatipnstpartners, joint venturers, or principal amgat between SWI and Purchaser. Neither
Party shall have any express or implied right dharity to assume or create any obligations on lheti@r in the name of the other Party or to
bind the other Party to any contract, agreemenindertaking with any Third Party.

16.3 Force Majeure. Both Parties shall be excused from the performandieeir obligations under this Agreement to theeex
that such performance is prevented by force majandethe nonperforming Party promptly provides cetf the prevention to the other Party.
Such excuse shall be continued so long as the timmadonstituting force majeure continues and theperforming Party takes reasonable
efforts to remove the condition. For purposeshf Agreement, force majeure shall include condgibeyond the control of the Parties,
including an act of God, war, civil commotion, taist act, labor strike or lock-out, epidemic, fmé or default of public utilities or common
carriers, destruction of production facilities oaterials by fire, earthquake, storm or like catgste, and failure of plant or machinery
(provided that such failure could not have beewgméed by the exercise of skill, diligence, anddemce that would be reasonably and
ordinarily expected from a skilled and experienpetson engaged in the same type of undertakingrihdeame or similar circumstances).
Notwithstanding the foregoing, a Party shall noekeused from making payments owed hereunder beadwsforce majeure affecting st
Party.

16.4 Notices. Any notice required or permitted to be given unitiés Agreement shall be deemed to have been serftigigiven i
mailed by registered mail, postage prepaid, or lsgrix or electronic mail, addressed to the Prtye notified, at its address stated in this
Agreement or at such other address as may heréafi@ovided in an Amendment (or in any other doeninexchanged between the Parties)
and shall be deemed to have been served *** aftglimg in the case of mail, and *** after dispatichthe case of fax or electronic mail.
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If to Purchaser VIVUS, Inc.
351 E. Evelyn Ave
Mountain View, CA 9404
Attention: General Couns

With a copy to. Hogan Lovells US LLF
525University Avenue
3rd Floor
Palo Alto, CA 9430:
Attention: Shane Albright, Partn
Fax: (650) 4€-4199

If to SWI: SANOFI WINTHROP INDUSTRIE
CEPIA US Manage
55 Corporate Dr
Bridgewater, NJ 0880

With a copy to.  SANOFI WINTHROP INDUSTRIE
Industrial Affairs Legal Departmel
20, avenue Raymond Aro
92165 ANTONY Cede— FRANCE
Fax: +33155716132

16.5 No Strict Construction; Headings; Interpretation. This Agreement has been prepared jointly and siatlbe strictly
construed against either Party. Ambiguities, if,dn this Agreement shall not be construed againgtParty, irrespective of which Party may
be deemed to have authored the ambiguous providiba.headings of each Article and Section in Agseement have been inserted for
convenience of reference only and are not intetoldichit or expand on the meaning of the languag&ained in the particular Article or
Section. The definitions of the terms herein agggjyally to the singular and plural forms of therte defined. Whenever the context may
require, any pronoun will include the correspondimasculine, feminine and neuter forms. The wondsltide”, “includes” and “including”
will be deemed to be followed by the phrase “withlimitation.” Unless the context requires otherwise, (a) anynitefi of or reference to ai
agreement, instrument or other document hereinbgiltonstrued as referring to such agreementuimsint or other document as from time to
time amended, supplemented or otherwise modifiebjést to any restrictions on such amendments,lsopmts or modifications set forth
herein or therein), (b) any reference to any laareim will be construed as referring to such lang any rules or regulations promulgated
thereunder as from time to time enacted, repeal@dnended, (c) any reference herein to any persibbevconstrued to include the person’s
successors and assigns, (d) the words “hereintgtifeand “hereunder”, and words of similar impaowi|l be construed to refer to this
Agreement in its entirety and not to any particyeovision hereof, (e) any reference herein totbeds
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“mutually agree” or “mutual written agreementfll not impose any obligation on either Party giree to any terms relating thereto or to en
in discussions relating to such terms except as Bacty may determine in such Party’s sole dismnetxcept as expressly provided in this
Agreement, (f) as applied to a Party, the word I'vghall be construed to have the same meaningeéfiadt as the word “shall,” and (g) all
references herein without a reference to any atfjerement to Articles, Sections, or Exhibits wéldonstrued to refer to Articles, Sections,
Exhibits of or to this Agreement.

16.6 Assignment. Neither Party may subcontract, assign, extendamsfer any of its rights and obligations under fgseement
without the express and prior written consent efdther Party, such consent not to be unreasomatiifield. Notwithstanding the foregoing,
SWI may subcontract, transfer or assign its rigims obligations under this Agreement to its Afféis.and/or any third party acquiring the
manufacturing site, and that Purchaser may tramsfassign its rights and obligations under thiselgnent, in whole or in part, to its Affiliates
and/or its Commercialization Partners.

No assignment nor transfer of this Agreement arof rights hereunder shall relieve the assignintyRd any of its obligations and liabilit
hereunder, unless the assignee undertakes in gvtiirand can reasonably, assume such obligatimhsiabilities. Any assignment or
attempted assignment in violation of the termshf Section 16.6 shall be null, void and of no legtect.

16.7 Governing Law. Resolution of all disputes arising out of or rethte this Agreement or the validity, construction,
interpretation, enforcement, breach, performangpli@ation or termination of this Agreement and aemedies relating thereto, shall be
governed by and construed under the substantive ¢dithe State of New York, United States of Amariexcluding any conflicts or choice of
law rule or principle that might otherwise refenstruction or interpretation of this Agreementhe substantive law of another jurisdiction.

16.8 Successors and Assigns; No Third Party Beneficiage This Agreement will be binding upon and inure te benefit of th
Parties and their successors and permitted assidmgrovision of this Agreement, express or imglies intended to or will be deemed to
confer upon Third Parties any right, benefit, regnexdaim, liability, reimbursement, claim of action other right of any nature whatsoever
under or by reason of this Agreement other tharPtirties and, to the extent provided in Section$ &8d 10.2, the Indemnified Parties.
Without limitation of the foregoing, this Agreemenmill not be construed so as to grant employeesitber Party in any country any rights
against the other Party pursuant to the laws df socntry.

16.9 Severability. If any one or more of the provisions of this Agresrnis held to be invalid or unenforceable by aoyrtof
competent jurisdiction from which no appeal carobés taken, the provision shall be considered eel/&om this Agreement and shall not
serve to invalidate any remaining provisions heréeldie Parties shall make a good faith effort f@aee any invalid or unenforceable provision
with a valid and enforceable one such that theabivjes contemplated by the Parties when enteriisgAreement may be realized.
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16.10 No waiver. Any delay in enforcing a Party’s rights under tAgreement or any waiver as to a particular defautither
matter shall not constitute a waiver of such Partights to the future enforcement of its rightsl@inthis Agreement, except with respect to an
express written and signed waiver relating to diqaar matter for a particular period of time.

16.11 Performance by Affiliates and/or Subcontractors. Any obligation of SWI under or pursuant to this Agment may be
satisfied, met or fulfilled, in whole or in part, &WI's sole and exclusive option, either by SWkdtly or by any Affiliate or any third party
acquiring the manufacturing site that SWI causesatsfy, meet or fulfill such obligation, in whabe in part. Any obligation of Purchaser
under or pursuant to this Agreement may be sadisfieet or fulfilled, in whole or in part, at Purcea’'s sole and exclusive option, either by
Purchaser directly or by any Affiliate of Purchatfeat Purchaser causes to satisfy, meet or faliith obligation, in whole or in part. Each of
the Parties guarantees the performance of allre;tagreements and obligations to be performedpyA#iliates of such Party under the ter
and conditions of this Agreement, and shall catssAffiliates to comply with the provisions of tidggreement in connection with such
performance. Any breach by a Party’s Affiliate ofyaf such Party’s obligations under this Agreensh#ll be deemed a breach by such Party
and the other Party may proceed directly againsgt Sarty without any obligation to first proceedmgt such Party’s Affiliate

16.12 Counterparts. This Agreement may be executed in one (1) or movaterparts, including by facsimile or other elentc
transmission, each of which shall be deemed arinafigout all of which together shall constituteecand the same instrument.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be delguéed as of the date first above written.

SANOFI WINTHROP INDUSTRIE

By: /sl Jacques Taverni
Name: Jacques Tavernit
Title: VP CEPIA

Date: November 18, 201

By: /sl Alain Davidou

Name: Alain Davidou

Title:  Director Business Development & Service, CEl
Date: November 18, 201

VIVUS, Inc.

By: /s/ Timothy E. Morris

Name: Timothy E. Morris

Title:  SVP Finance, Chief Financial Offic
Date: October 24, 201
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EXHIBIT A
Specifications
Release Specifications for Avanafil Tablets

*kk
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EXHIBIT B
Prices

The Price for each dosage form of the Product fslamwvs:

Dosage forms Fixed Manufacturing Cost (per tablet)
*k% *k*k
*k% *kk
*k% *%k%k

As from January 1st, 2014 for the first time, aneréafter on a *** basis, the purchase price deffialeove shall be reviewed according to the
latest available ***,
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EXHIBIT C
Quality Agreement
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EXHIBIT D
Transfer Master Plan

*%%
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EXHIBIT E
Sanofi Territory

Africa :

Egypt

Sudan

Algeria

Morocco

South Africa

Tunisia

Libya

Burkina Faso

Gambia

Guinea

Mali

Mauritania

Sao Torne

Senegal

Benin

Ivory Coast

Togo

Niger

Tchad

Kenya

Mauritius

Ethiopia

Uganda

Tanzania

Eritrea

Somalia

Seychelles Island

Burundi

Rwanda

Cameroon

Gabon

Congo

Madagascar

Democratic Republic of Congo
Djibouti

Central African Republic
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Islamic Republic of Comoros
Republic of Equatorial Guinea
Nigeria

Ghana

Liberia

Sierra Leone

Angola

Mozambique

Zambia

Zimbabwe

Malawi

Botswana

Namibia

Middle East — Turkey :
Turkey

Saudi Arabia

Yemen

Qatar

Bahrain

United Arab Emirates
Oman

Kuwait

Lebanon

Syria

Jordan

Palestine

Iraq

Iran

Israel

Eurasia :
Azerbaijan
Kazakhstan
Kirghizstan
Uzbekistan
Georgia
Armenia
Russia
Ukraine
Byelorussia
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EXHIBIT F

Batch size
Dosage form Batch size: ***
*k% *k%
*k% *kk
*k% *kk

*k%
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Exhibit 10.46
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LICENSE AND COMMERCIALIZATION AGREEMENT
by and between
VIVUS, INC.

and

SANOFI




CONFIDENTIAL
EXECUTION COPY

LICENSE AND COMMERCIALIZATION AGREEMENT

THIS LICENSE AND COMMERCIALIZATION AGREEMENT  (the“Agreement” ) is entered into as of the 11th day of
December, 2013 (theEffective Date”) by and between Vivus, Inc., a corporation withpitsicipal office at 351 E. Evelyn Avenue, Califaay
94041, United States of America (referred to heasitVivus” ), andSanofi, a French corporation having a place of busine54 aue la
Boétie, 75008, Paris, France (referred to hereli$anofi” ). Vivus and Sanofi are sometimes referred toihenglividually as &Party” and
collectively as théParties” .

RECITALS
Vivus owns or has a license to certain patent sigimd other intellectual property rights relatiogttherapeutic drug known as avanafil.

Vivus has received regulatory approval for avariafthe United States for the treatment of maletdeedysfunction (under the trade name
Stendra™) and has filed for European regulatory@ for avanafil for the same indication (undee trade name Spedra™).

Vivus desires to grant to Sanofi, and Sanofi desioereceive, an exclusive license for the devekmnmanufacture and commercialization of
avanafil in the Field (as hereinafter defined) éntain territories as defined herein.

NOW THEREFORE , in consideration of the foregoing premises amdrttutual promises, covenants and conditions coedaimthis
Agreement, the Parties agree as follows:

ARTICLE 1
DEFINITIONS

As used in this Agreement, the following initiatigpitalized terms, whether used in the singulglwral form, shall have the meanings set f
in this Article 1.

1.1 “ Action Date " means, with respect to a legal action in conmectiith a Product Infringement, the date that esetrlier of
(a) *** following notice pursuant to Section 8.5(@f)a Product Infringement, and (b) *** before ttiate after which a legal action would be
substantively limited or compromised with respectite remedies available against the alleged Tamdy infringer. Notwithstanding the
foregoing, the Action Date shall in no event bdieathan *** after notice pursuant to Section &p6f a Product Infringement.

1.2 “Affiliate” means, with respect to a particular Party, anyguerrm, trust, corporation, company, partnersbipother entit
or combination thereof that directly or indirectlgntrols, is controlled by or is under common contvith such Party. For the
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purposes of this definition, the word “control” ¢inding, with correlative meaning, the terms “cotigrd by” or “under the common control
with”) means (a) ownership of fifty percent (50%)more of the voting and equity rights of such perdirm, trust, corporation, company,
partnership or other entity or combination thereof(b) the power to direct the management of qerkon, firm, trust, corporation, company,
partnership, or other entity or combination thereof

1.3 “Alliance Managers” has the meaning set forth in Section 3.1.
1.4 “ API1 " has the meaning set forth in Section 6.1.
15 “Applicable Law” means any and all laws, statutes, ordinances,atgus, permits, orders, decrees, judgments, dnest

or rules of any kind whatsoever that are promuldjatea federal, state, or other governmental aitthancluding, without limitation, any
regulations promulgated by any Regulatory Autharitthe Sanofi Territory, all as amended from tirme¢ime.

1.6 “Anti-Bribery Laws” means any applicable anti-bribery and good busietisss legislation, regulations and/or codes, both
national and foreign, including but not limited the United States Foreign Corrupt Practices Adt9f7, the United Kingdom Bribery Act, a
national laws adopted and implemented pursuarte&bnvention on Combating Bribery of Foreign Rulfficials in International Business
Transactions .

1.7 “Bankrupt Party” has the meaning set forth in Section 12.7.

1.8 “Business Day”means each day of the week excluding Saturday,s&umda day on which banking institutions in New
York, New York or Paris, France, are closed.

1.9 “Calendar Quarter” shall mean any consecutive 3-month period endingcMa1, June 30, September 30 or December 31

1.10 “Calendar Year” shall mean a twelve (12) month period commencimgidey 1.

1.11 “Claim” means all investigations, claims, suits, actionss&-complaints, demands, rights, requests, cadisegion, or
proceedings, whether at law, equity or otherwiseyloether sounding in tort, contract, equity, stli@bility or any statutory or common law

cause of action of any sort.

1.12 “Commercialization” means the marketing, Promotion, sale, offeringséde, importation and/or distribution of Product.
“Commercialize” has a correlative meaning.

1.13 “Commercialization and Medical Affairs Plan” has the meaning set forth in Section 4.3(a).
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1.14 “Commercially Reasonable Efforts” means, with respect to a Party’s obligations umtitisrAgreement, the reasonable and
good faith efforts normally used by a similarlyusited company in the pharmaceutical industry foraguct that is of similar market potential
and at a similar stage in its development or protifigcas the Product, which level of effort isleast commensurate with the level of effort that
such Party would devote to its own internally disa@d compounds or products that are of similaketgrotential and at a similar stage of
development or product life as the Product.

1.15 “Competing Product” means a PDE-5 Inhibitor other than the Product.

1.16 “Compound” means the compound identified by the Internatidiai-Proprietary Name avanafil and chemically knasgn
(S)-4-(3-Chloro-4-methoxybenzylamino)-2-(2-hydroxgtimylpyrrolidin-1-yl)-N-pyrimidin-2-ylmethyl-5-pymidinecarboxyamide, including
any metabolites, polymorphs, salts, esters, frebfamms, free base forms, pro-drug forms, racemat® all optically active forms thereof
(each, a “Compound” and collectively, the “Compasid

1.17 “Confidential Information” means, with respect to a Party, all proprietargidmfation of such Party that is disclosed to or
accessed by the other Party under this Agreement.

1.18 “Control” means, with respect to any material, Informatiarintellectual property right, that a Party andtsrAffiliates
owns or has a license or right to such materid@rination, or intellectual property right and hike gbility to grant to the other Party access, a
license, or a sublicense (as applicable) to sudieniag Information, or intellectual property righih the terms and conditions set forth herein
without violating the terms of any then-existingegment or other arrangement with any Third Party.

1.19 “Core Indication” means the treatment of male erectile dysfunction.

1.20 “Cover”, “Covered” or “Covering” means, with respect to Vivus Patents, Sanofi Paanioint Patents that, but for a
license granted thereunder, the use, manufactapart, or sale of a Product would infringe a Valihim included in such Vivus Patents,
Sanofi Patents or Joint Patents, or in the casévofs Patents, Sanofi Patents or Joint Patentsattgapatent applications, would infringe a cl
in such patent applications if it were to issu@alid Claim.

1.21 “Detail” or “Detailing” means each separate face-to-face contact by aspiorial sales representative with a physician or
other professional with authority to write prestiops during which time the promotional messag®iving the Product is presented and is a
topic of discussion. When used as a vetbetail ” shall mean to engage in a Detalil.

1.22 “Development” means all activities that relate to obtaining, neiiming or expanding Regulatory Approval of Produthis
includes (a) preclinical and clinical studies,
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including formulation and CMC activities on Produdt) preparation, submission, review, and develapnof data or information for the
purpose of submission to a Regulatory Authoritgldtain, maintain and/or expand Regulatory Apprafdroduct; and (c) post-Regulatory
Approval product support for Product (includingdastory and clinical efforts directed toward thettier understanding of the safety and
efficacy of Product). For clarity, Developmentlindes phase IV clinical trials and other post-Ratprly Approval clinical trials of Product.
“Develop” and “Developed’ have correlative meanings.

1.23 “EMA” means the European Medicines Agency or its successo

1.24 “Existing Confidentiality Agreement” means the Confidentiality Agreement entered intéheyParties, dated August 30,
2011.

1.25 “Existing PDE-5 Inhibitor” means any of the generic PDE-5 Inhibitors listedshibit A hereto, each of which, as of the
Effective Date, is being developed or is plannedegaegistered by Sanofi or any of its Affiliates ale in the Sanofi Territory or is sold by
Sanofi or any of its Affiliates or sublicenseegtie Sanofi Territory.

1.26 “FDA” means the United States Food and Drug Administraiidts successor.

1.27 “FD&C Act” means the United States Federal Food, Drug and €asAct.

1.28 “Federal Arbitration Act” has the meaning set forth in Section 13.2.

1.29 “Field” means any therapeutic use in humans.

1.30 “Generic Product” means, with respect to the *** in a given *** ofahlt**, a product *** in such *** by a Third Party
(other than a *** or any other Third Party *** su¢tk* by, or otherwise in the *** of, ***) that (a)contains the *** as the ***, or any *** of
such *** (but no more *** than is contained in th&*), and (b) is *** or *** in such *** pursuant toany *** based solely on (A) (x) *** to a
*** for such *** held by *** in such ***, and/or (y) *** to other *** with respect to such *** generatl by ***, and (B) a *** of *** to such
***_\With respect to a *** that is *** as *** of a*** with *** (collectively “the ***"), a Generic Product shall, for purposes of this paragraph,
*** s *** the same *** as *** in such ***, or any*** thereof, and meet the conditions defined in éijove.

1.31 “IFRS” means the International Financial Reporting Sysieradopted by the European Union, consistentlyiegpply
Sanofi.

1.32 “IND” means an Investigational New Drug Application, efratd in the FD&C Act, or a similar applicatiotefil with an
applicable Regulatory Authority outside of the WitStates such as a clinical trial application (E®Aa clinical trial exemption (CTX).

1.33 “Indemnified Claim” has the meaning set forth in Section 11.3.
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1.34 “Indemnified Party” has the meaning set forth in Section 11.3.
1.35 “Indemnifying Party” has the meaning set forth in Section 11.3.

1.36 “Information” means any data, results, and information of ang typatsoever, in any tangible or intangible fomejuding
know-how, trade secrets, practices, techniqueshadst processes, procedures, inventions, develdppsgecifications, formulations,
formulae, software, algorithms, marketing repogtqertise, stability, technology, pharmacologibabjogical, chemical, biochemical,
toxicological, and clinical test data, analyticatlaguality control data, and stability data.

1.37 “Invention” means any new or useful process, machine, manoéactse, method of use or composition of mattegtr
patentable or not.

1.38 “Joint Invention” has the meaning set forth in Section 8.1.

1.39 “Joint Patent” has the meaning set forth in Section 8.3(b).

1.40 “Liquidated Damages” shall have the meaning set forth in Section 6.2.

1.41 “Losses” means (a) all damages (including compensatory dasjagonetary damages, statutory damages, punitive a
exemplary damages and any pre-judgment and pogtredt interest), judgments, or settlements payabldird Parties; and (b) all legal
expenses (including attorneyfges and disbursements, expert and witness fessafad costs associated with any investigationst costs an
appeal bonds).

1.42 “Major Market Countries” means ***.

1.43 “Manufacture” or“Manufacturing” shall mean all activities related to the productimanufacture, processing, filling,
finishing, packaging, labeling, inspection, recegiholding and shipping of the Product or any @iturents (including without limitation the
Product’s API) or packaging materials with respbeteto, or any intermediate of any of the foregdsuch as the Product in the form of bulk
tablets), including process and cost optimizatongcess qualification and validation, releasejrigsuality assurance and quality control.
When used as a verb, “Manufacture” shall mean gage in Manufacture.

1.44 “Marketing Authorization Application” or“MAA” means an application to the appropriate Regulakoiiority for
approval to sell the Product in any particulargdiction in the Sanofi Territory.

1.45 “MTPC” means Mitsubishi Tanabe Pharma Corporation, foyrerbwn as Tanabe Seiyaku Co., Ltd..
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1.46 “MTPC Agreement” means that certain Agreement between Vivus and MERGuccessor in interest to Tanabe Seiyaku
Co., Ltd.), effective as of December 28, 2000, mssssively amended by Amendment N°1 dated Jary@904, Amendment N°2 dated
August 1, 2012, Amendment N°3 dated February 21320hd excluding any further amendment that maggveed between Vivus and MTPC,
their Affiliates and/or successors in interest.

1.47 “ MTPC Supply Obligations ” has the meaning set forth in Section 6.2.
1.48 “NDA” means a New Drug Application, as defined in the ED&ct.

1.49 “Net Sales” means the amount invoiced or otherwise billed byoBaor its Affiliate or Sublicensee for sales dher
commercial disposition of the Product, in the Samefritory, to a Third Party purchaser, less tbiéofving, to the extent included in such
billing or otherwise actually allowed or incurredthvrespect to such sales: (a) discounts, includash, trade and quantity discounts, price
reduction programs, retroactive price adjustmeritis kespect to sales of the Product, charge-bagkpats and rebates granted to managed
health care organizations or to federal, statelacal governments (or their respective agenciesshasers and reimbursers) or to trade
customers, including but not limited to, wholessland chain and pharmacy buying groups; (b) credilowances actually granted upon
rejections or returns of Product, including foraks or damaged goods; (c) freight, postage, shgppnd insurance charges actually allowed o
paid for delivery of Product, to the extent billéd) customs duties, surcharges and other goveriangmarges incurred in connection with the
exportation or importation of a Product; (e) babitdeelating to sales of Product that are actuatijten off by Sanofi in accordance with IFF
consistently applied, during the applicable royakjculation period; and (f) taxes, duties or offpgvernmental charges levied on, absorbed ol
otherwise imposed on sale of Product, includingieadded taxes, or other governmental chargesvai'emeasured by the billing amount,
when included in billing, as adjusted for rebated eefunds, but specifically excluding taxes basedet income of the seller; provided that all
of the foregoing deductions are calculated in adaonce with IFRS. Such amounts shall be determirged the books and records of Sanofi, its
Affiliates or its Sublicensees, as the case mayrtagntained in accordance with Sanofi's normal fices.Notwithstanding the foregoing, in t
event a Product is sold in combination or conjwrctivith one or more active ingredients, so as ta bembination product (whether packaged
together and sold as one (1) stock keeping urit ite same therapeutic formulation), Net SalethefProduct shall be calculated by
multiplying the Net Sales of such combination pratday a fraction, the numerator of which shall be fair market value of the Product as if
sold separately (determined in accordance with igdigeaccepted accounting principles), and the d@nator of which shall be the aggregate
fair market value of all the proprietary active qoonents of such combination product, includingRheduct, as if sold separately. In the even
no such separate sales are made by Sanofi, itsafdfi or Sublicensees, Net Sales of the combinatioduct shall be calculated in a manner t
be negotiated and agreed upon by the Parties,mablyoand in good faith, prior to any sale of saombination product, which shall be based
upon the respective estimated commercial valuéiseoproprietary active components of such comlamgbroduct. Sanofi’'s or any of its
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Affiliate’s transfer of Product to an Affiliate Bublicensee shall not result in any Net Sales,ssrdech Product is consumed by such Affiliate
or Sublicensee in the course of its commercialaiets. Further, the disposition of a Product farthe use of Product in, pofinical or clinica
(Phase | — 1lI) trials, other market-focused (Phldser V) trials, or Regulatory Approvals or frearaples shall not result in any Net Sales.

1.50 “Patents” shall mean issued patents and patent applicafiaciading provisional applications, continuationsntinuations-
in-part, continued prosecution applications, dimis, substitutions, reissues, additions, renewadscaminations, extensions, term restorations
confirmations, registrations, revalidations, remis, priority rights, requests for continued exaation and supplementary protection certific
granted in relation thereto, as well as utility ralsg innovation patents, petty patents, patenggldition, inventor’s certificates, and equivalents
in any country or jurisdiction.

1.51 “Payment” has the meaning set forth in Section 10.6
1.52 “PDE-5 Inhibitor” means any product that operates as a phosphodisstgpe-5 inhibitor.

1.53 “Product” means any composition containing a Compound as #&hge or in combination with one or more otheivact
ingredient(s), in all dosage strengths, whethekpged and labeled or in bulk form, ***

1.54 “Product Infringement” has the meaning set forth in Section 8.5(a).

1.55 “Product Launch” means the first sale of Product by Sanofi or itBliafe or sublicensee after the Effective Dateio
unrelated Third Party in a bona fide arfasgth transaction for use, consumption, or comrakdistribution in the Field in the Sanofi Terniyo
excluding any transfer of Product for research, iesrketing, clinical trial purposes, compassionege, or named patient arrangements, or for
warehousing or staging in advance of release oPtbduct for commercial sale.

1.56 “Promotion” means those activities, including advertising, Dietg and distributing samples of a product, noligna
undertaken by a pharmaceutical company that aredcaahlegally marketing and promoting, and encauagathe appropriate use of, a partict
prescription pharmaceutical productPfomote” and “ Promotional ” have correlative meanings.

1.57 “Promotional Materials” means all training materials and all written, peahtgraphic, electronic, audio or video matter,
including journal advertisements, sales visual d&sve items, formulary binders, reprints, din@etil, direct-to-consumer ©TC ")
advertising, Internet postings and broadcast adeenents, in each case created by Sanofi or dreftalf, and used or intended for use in
connection with any Promotion of the Product in 8amofi Territory under this Agreement.
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1.58 “Prosecuting Party” has the meaning set forth in Section 8.3(b).
1.59 “PV Agreement” has the meaning set forth in Section 5.5.

1.60 “Regulatory Approval” means all approvals necessary for the manufacgnagketing, importation and sale of the Product
for one or more indications in a country or regofgtjurisdiction, which may include satisfactionaif applicable regulatory and notification
requirements. For the avoidance of doubt, Reguladpproval includes any pricing approval that m&yrbquired by Applicable Law.

1.61 “Regulatory Authority” means, in a particular country or regulatory juidgdn, any applicable governmental authority
involved in granting Regulatory Approval.

1.62 “ Regulatory Materials” means regulatory applications, submissions, natifinis, registrations, and/or other filings made t
or with a Regulatory Authority that are necessaryeasonably desirable in order to Develop, martufag market, sell or otherwise
Commercialize the Product in a particular countryegulatory jurisdiction, along with any documeatdRegulatory Approval issued by a
Regulatory Authority in a particular country or tégtory jurisdiction. Regulatory Materials incluthDs and MAAs for the relevant country
regulatory jurisdiction.

1.63 “ Required Notice Date” has the meaning set forth in Section 2.6(d).

1.64 “ Right of First Negotiation” has the meaning set forth in Section 2.7.

1.65 “ Royalty Payment Term” has the meaning set forth in Section 7.4 (b).

1.66 “ Sales Force€ means Sanofi's sales personnel that Detail Produthe Sanofi Territory, including employees afnd

contract sales organizations engaged by, Sanofiasgualified to do so pursuant to the terms amdiitions of this Agreement.

1.67 “Sample Distribution” means the distribution to a physician’s office @f & voucher for free Product or (b) free Product
packaged as a complimentary trial for use by pttienthe Sanofi Territory and in accordance wittphAcable Law.

1.68 “ Sanofi APl Supply Agreement’” means that certain Commercial Supply Agreemesiiywben Vivus and Sanofi Chimie,
effective as of January 1, 2014.

1.69 “ Sanofi Background Technology’means Sanofi's intellectual property used by Saoiofis Affiliates in exercising their
rights and/or performing their obligations hereunoleunder the Technology Transfer and DeveloprBemvices Agreement, including any
patented technology, know-how, trade secrets thatiw Sanofi's possession prior to the disclosyr¥ilus of the Vivus Know-How or Vivus
Confidential Information, is later generated orwaiogd by Sanofi outside the scope of this Agreemedependently from and without use of
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reference to the Vivus Technology.

1.70 “Sanofi Indemnitees” has the meaning set forth in Section 10.1.

1.71 “Sanofi Know-How” means all Information (excluding any patents artémqteapplications) that is Controlled by Sanofi or
any Affiliate as of the Effective Date or duringetiierm and is necessary for the Development oPtbduct in the Field, provided however
that, as used in this Agreement, the term “Sanafiw-How” shall exclude the Sanofi Background Tedbgy and the Sanofi Severable
Improvements. For clarity, Sanofi Know-How sha@kxclude the Vivus Know-How licensed to Sanofeader.

1.72 “ Sanofi Manufacturing Territory " shall mean the entire world except the Democragople’s Republic of Korea (North
Korea), the Republic of Korea (South Korea), SirigapMalaysia, Thailand, Vietnam and the Philipgine

1.73 “Sanofi Patents” means all Patents (a) that are Controlled by Samafhy Affiliate as of the Effective Date or dugithe
Term and (b) that Cover the Product. As usedisAlgreement, the Sanofi Patents do not includeaiigt Patent Covering the Sanofi
Background Technology and/or the Sanofi Severahfgdévements; (b) the Vivus Patents licensed to fsaeoeunder and (c) Sanofi's
ownership interest in any Joint Patent.

1.74 “ Sanofi Product Manufacturing Agreement” means that certain Manufacturing and Supply Agregretween Vivus ar
Sanofi Winthrop Industrie that, as of the Effectidate, is being negotiated between the Parties.

1.75 “ Sanofi Severable Improvements’means improvements to the Manufacturing processfabe Product that are made by
or on behalf of Sanofi or its Affiliates and thaeanot Product-specific but can be used for othedycts .

1.76 “Sanofi Technology” means the Sanofi Patents and Sanofi Know-How.

1.77 “Sanofi Territory” means all the countries of Africa, the Middle E&stkey, and Eurasia, as detailed in Exhibit B.

1.78 “ Sanofi Territory Approvals " has the meaning set forth in Section 4.1(a).

1.79 “Sanofi Trademarks” has the meaning set forth in Section 8.8.

1.80 “SEC” means the United States Securities and Exchangen@sion or any successor.

1.81 “ Service Provider” shall mean any Third Party service providers sagltontract research organizations, clinical retea
organizations, contract manufacturing organizationssultants, subcontractors or other independamttactors performing on behalf of a
Party (or
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MTPC) such Party’s obligations under this Agreen{enin the case of MTPC, MTPC's obligations untter MTPC Agreement).

1.82 “Sole Inventions” has the meaning set forth in Section 8.1.

1.83 “Technology Transfer and Development Services Agreeent” shall have the meaning set forth in Section 6.1.

1.84 “Term” has the meaning set forth in Section 13.1.

1.85 “Third Party” means any person, entity, or organization othar ¥Yiaus, Sanofi or an Affiliate of either Party.

1.86 “Trademarks” means trademarks and all registrations or apptinatfor registration thereof.

1.87 “Valid Claim” means a claim of any examined and issued patenh@isenot been revoked or held invalid or unenfaiote
by final decision of a court or other governmemtgéncy of competent jurisdiction, unappealablenappealed within the time allowed for
appeal, and that is not admitted to be invalidreenforceable through reissue, disclaimer or otrsawi

1.88 “xx%*  shall have the meaning set forth in Section 6.5.

1.89 Rk

1.90 “Vivus Indemnitees” has the meaning set forth in Section 10.2.

1.91 “Vivus Know-How” means all Information (excluding any patents artéqtaapplications) that (a) is Controlled as of



Effective Date or during the Term by Vivus or itffilates and (b) is reasonably necessary or udefuthe Development,
Manufacture, use, or Commercialization of the Pobdluthe Field. Information within the Vivus Kneltow shall include data and reports
arising out of any study performed as part of @ggiroval commitments to the Regulatory Authoritiethe Vivus Territory. Notwithstanding
the foregoing, the Vivus Know-How shall not incluaiey Information to the extent such Informatiorates specifically to active
pharmaceutical ingredients other than a Compaunielss Sanofi exercises its Right of First Negmtrapursuant to Section 2.7 with respect
*** in which case the Vivus Know-How shall includeformation (excluding any patents and patentiappbns)that relates to the other act
pharmaceutical ingredients included in the *** ghdt otherwise satisfies the requirements set farubsections (a) and (b) above.

1.92 “Vivus License” has the meaning set forth in Section 2.2(a).

1.93 “Vivus Patents” means (a) the Patents that are listed in Exhib{bany Patents Controlled by Vivus or its Afftkg as of
the Effective Date or during the Term (excluding
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Vivus’ ownership interest in any Joint Patent) Gawg (x) the Development, use, Manufacture and irhpbthe Product in the Field and in the
Sanofi Territory (y) the Manufacture of the Prodincthe Field in the Sanofi Manufacturing Territorfotwithstanding the foregoing, Vivus
Patents shall exclude any claim that specificalate to the composition of matter, use or manufaodf active pharmaceutical ingredients
other than a Compound unless Sanofi exercisesitite Bf First Negotiation pursuant to Section 2nAwhich case the Vivus Patents shall
include claims that relate to the composition oftarause or manufacture thfe other active pharmaceutical ingredients indudethe *** and
that otherwise satisfy the requirements set fartbubsections (a) or (b) above .

1.94 “Vivus Supply Agreement” has the meaning set forth in Section 6.3.

1.95 “Vivus Tablet Supply Obligations” shall have the meaning set forth in Section 6.2.

1.96 “Vivus Technology” means the Vivus Patents and Vivus Know-How.

1.97 “Vivus Territory” means all countries in the world other than thentdes of the Sanofi Territory.

1.98 “ Vivus Territory Regulatory Approval Holder ” has the meaning set forth in Section 5.1(a).

1.99 “Vivus Trademarks” means the Trademarks “Stendra™” and “Spedra™Yesigns and styles used by Vivus in the
depiction of the foregoing Trademark, and any ciyhys therein, and all goodwill appurtenant to afyhe foregoing, in each case Controlled
by Vivus as of the Effective Date or during the Meprovided however that if the registration of afiyhe Vivus Trademarks is refused by any
Regulatory Authority or trademark office in the $&merritory and by mutual agreement of the Paraother Trademark owned by or
licensed to Vivus or its Affiliates is selectedide used by Sanofi with respect to the Manufactate@ommercialization of the Product in the

Sanofi Territory, such other Trademark shall alsarizluded in Vivus Trademarks.

1.100 “*** " has the meaning set forth in Section 6.2.

ARTICLE 2
LICENSES
2.1 Licenses to Sanofi
(a) License under Vivus Technology Subject to the terms and conditions of this &gnent, Vivus hereby grants to Sanofi,

under the Vivus Technology: (i) an exclusive (easrto Vivus), royalty-bearing, sublicensable lieetes Develop, have Developed, use,
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Commercialize the Product and to Manufacture oehdanufactured the Product and API in the FielthenSanofi Territory and (ii) a non-
exclusive, royalty-bearing, sublicensable licems®anufacture or have Manufactured the ProductandPI in the Sanofi Manufacturing
Territory. For clarity, the rights granted to Sfino Manufacture and have Manufactured Productnatantended to, and shall not, limit or
extend any Manufacturing rights granted to Sanofhe Sanofi API Supply Agreement or the Sanofdeo Manufacturing Agreement.

(b) License under Vivus Trademarks. Subject to the terms and conditions of this &gnent including the terms set forth in
Section 8.7, Vivus hereby grants to Sanofi an esteki(even as to Vivus), sublicensable (subje&dotion 2.5) license to use the Vivus
Trademarks solely in connection with the Manufaetidevelopment, and Commercialization of the Produthe Field within the scope of the
licenses granted in Section 2.1(a). In recognitibiivus’ desire to develop a consistent worldwide brandterProduct, the foregoing licer
to the Vivus Trademarks shall be subject to Sasafdmpliance with Vivus’ quality control provisigres set-forth in Exhibit D to this
Agreement, as may be amended from time to time llpah agreement of the Parties.

(c) Vivus Retained Rights. Notwithstanding the rights granted to Sanofsection 2.1(a) and Section 2.1(b), Vivus retains
under the Vivus Technology (i) the right to condtlise responsibilities assigned to Vivus undex #igreement and (i) the right to conduct
research, Development, and Manufacturing activitidghe Sanofi Territory (as well as Manufacturengivities in the rest of the Sanofi
Manufacturing Territory) in support of the Regulgté\pprovals or Commercialization of Products ie tivus Territory. For clarity, these
retained rights are subject to any exclusive Mactuféng rights granted to Sanofi in the Sanofi ARipply Agreement or the Sanofi Product
Manufacturing Agreement.

2.2 License Grant to Vivus.

(a) Subject to the terms and conditions of this Agrem®@anofi hereby grants to Vivus a non-exclusiegalty-free, non-
transferable (except in accordance with SectioB)1Sublicensable (subject to Section 2.5) licarmsder the Sanofi Technology solely to the
extent pertaining to the Product containing a Commgloas its sole active ingredient, and solely &dktent necessary to (i) fulfill its obligatic
under this Agreement; and (ii) conduct Developnaerdt Manufacturing of Product in the Sanofi Tersiteolely in support of the Regulatory
Approval of Products in the Core Indication in Wigus Territory (the “Vivus License”). Vivus shall obtain from its licensees undeg th
Vivus Technology outside the Sanofi Territory @&hise grant, with a right to sublicense, of simslempe as the Vivus License. If Vivus is
unable to obtain such a license grant from a lieenthen as Sanofi's sole remedy, the Vivus Licahsdl cease to be sublicensable to such
licensee unless and until such license grant isiogd.

(b) For the avoidance of doubt, t he scope of Vivughée shall not extend to: (i) any Product contgimirCompound in
combination or association with one or more acitiggedients and/or (ii) any indication other thhe Core Indication. Upon Vivus’ request in
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writing, Sanofi may consider the grant to Vivusaafoyalty bearing license under the Sanofi Techywto Develop and Commercialize in the
Vivus Territory: (i) any Product Developed by Sarafntaining a Compound in combination or assoortith one or more active ingredients
and/or (ii) the Product in any indication otherritthe Core Indication, subject to the good-faitgatations between the Parties of the terms
and conditions applying to such license.

2.3 No Other Licenses.Neither Party grants to the other Party any rigitenses or covenants in or to any intellectual
property, whether by implication, estoppel, or otise, other than the license rights that are esglyegranted under this Agreement.

2.4 Sublicensing by Sanofi. Sanofi acknowledges that the licenses grant&atwfi in Section 2.1 include sublicenses unde
rights licensed to Vivus under the MTPC Agreement that Vivus is required to notify and consultwiMTPC with respect to the selection
of sublicensees. Consequently, the licenses gtdiyté/ivus to Sanofi in Section 2.1 may be furtheblicensed by Sanofi to a Third Party
only with the prior written consent of Vivus, whishall not be unreasonably withheld. Any agreengeamting a sublicense under the licer
granted by Vivus to Sanofi in Section 2.1 shaltbasistent with the terms of this Agreement andl #haude confidentiality and non-use
obligations no less stringent than those set fiorthrticle 12. Notwithstanding the foregoing, Séirghall have the right to sublicense all
rights granted by Vivus to Sanofi pursuant to Secf.1 to any of its Affiliates, Service ProvidersThird Party agents or distributors in
relation to the Development, Manufacture or Comnadimation of the Product without the prior consefwivus.

2.5  Sublicensing by Vivus. The licenses granted by Sanofi to Vivus in Sec8@®(a) may be freely sublicensed by Vivus to
Vivus’ Affiliates or to any of Vivus’ licensees aublicensees through one or multiple tiers.

2.6 Mutual Non-Compete.

(a) Except for its activities with respect to the Produnder this Agreement and subject to the follgrsnbsections of this
Section 2.6, for a period of *** following the Efféve Date (the “Restricted Period”), each Partsebg covenants that neither it nor its
Affiliates or will, directly or indirectly, developcommercialize, or in-license any product th&nibws to be a Competing Product in the Sanof
Territory in the Field, provided however that **®or clarity, the foregoing is not intended to linditvus’ covenant set forth in last sentence of
Section 2.2(a).

(b) Notwithstanding Section 2.6(a), if Vivus or anyitsf Affiliates, *** that *** or *** to, a *** that does not ***, then Vivus
and/or its Affiliates (or the ***, as applicablehall have the right to *** provided that Vivus dsiAffiliate (or the ***, as applicable)
(i) notifies Sanofi of such *** in writing no latehan the Required Notice Date (as defined below)if) does not use the *** or any ***
(including, but not limited to, the *** that quaikfs as ***) in connection with the *** of such ***.
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(c) In the event that, ***, either Sanofi or any of Affiliates *** that *** or *** to a *** then Sanofi (or the ***, as applicable)
shall (x) notify Vivus of such *** in writing no teer than the Required Notice Date (as defined bglfyy not use any *** in connection with
the *** of such ***; and (z) *** one of the followng *** under *** (and specify which of the followig it will *** in the notice provided
pursuant to subsection (x), which decision shaliified and binding):

0] *** and notify Vivus in writing of such ***; providedthat such *** shall be ***; or
(i) *** (in which case the notice delivered pursuanstdsection (i) above shall be deemed to be a tt);

(i)  *** such that neither Sanofi nor any Sanofi Affites have *** with respect to such ***; provided sut**;
and it being understood, for the avoidance of daihat as of the *** Sanofi shall have ***, to **any ***; or

(iv)  ***for purposes of ***,

(d) As used herein, Required Notice Date” means the date that is **firovidedthat the Required Notice Date shall in no
event be *** following the consummation of the teattion described in ***, as applicable.

2.7 Right of First Negotiation .

€) Right of First Negotiation Generally. In the event Vivus or its Affiliates, either byemselves or as part of a collaboration
with any Third Party, develop a ***, Sanofi shallve a right of first negotiation to obtain an exsbhe license under any intellectual property
rights under the Control of Vivus or its Affiliatéisat are necessary and/or useful to develop, aiMBoufacture, and/or Commercialize such
*** (the “ Right of First Negotiation ). Sanofi may exercise the Right of First Negatiatat any time during the development of any such
*** put in no event later than *** after the regeifrom Vivus of the report of *** for such Vivus@nbination (the ‘Option Period ”). If
Sanofi exercises the Right of First Negotiationingithe Option Period by providing written noticesoch exercise to Vivus (theSanofi
ROFN Notice”), then for a period of *** after VIVUS receiveti¢ Sanofi ROFN Notice (or such longer period asRtagies may mutually
agree) (the Negotiation Period”), the Parties shall negotiate in good faith tboenmercially reasonable terms under which ***,

(b) Exercise of the Right of First Negotiation Sanofi shall have the right to exercise the Ridtgist Negotiation at any time
during the Option Period. Vivus (or its Affiliateshall not enter into any discussions with any dierty with regard to the development an
Manufacturing and/or Commercialization of any **&ihg the Option Period and/or, if applicable, Negotiation Period. Vivus shall
periodically report to Sanofi on the progress ¢fdl, and, in any event, shall report to Sanofi*&t, and provide Sanofi with the final
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development reports for such *** of development amgon request, with all ***. Until such time aar®fi exercises the Right of First
Negotiation, Vivus and its Affiliates shall be fraecontinue development of such *** on their owrdaat own expense. In the event Sa

does not elect to exercise the Right of First Niegion during the Option Period, or Sanofi electgxercise the Right of First Negotiation, but
the Parties fail to mutually agree on commerciedigsonable terms during the Negotiation Periody,timeeach case, after the Option Period or
Negotiation Period (respectively), Vivus shall beefto grant licenses to one or more Third Pawtiés respect to the developme
Manufacturing and Commercialization rights relatinghe *** that is the subject of the Right of §ilNegotiation, without any further
obligations to Sanofi; provided, however, that \&wahall not enter into any such license unlessdimas thereof are, in the aggregate, less
favorable to Vivus than the last terms offered by &i.

(d) Mutual Agreement of the Parties. In the event Sanofi exercises its Right of ANegotiation and the Parties mutually
agree to commercially reasonable terms under wthiehilefinition of Product hereunder would be expahid include the applicable *** (as
evidenced by a written document signed by bothiégrtthis Agreement shall be amended to incorpaath financial terms and conditions;
the definition of Products shall thereafter be deéro include such ***; and the Agreement shallesttise remain unchanged and in full force
and effect providethat the definition of Vivus Patents shall be exgisthby the inclusion by Vivus in Exhibit C of angtent(s) in respect to
any such ***,

ARTICLE 3
ALLIANCE MANAGEMENT

3.1 Appointment. Each of the Parties shall appoint a single intligl to act as a single point of contact betweerPtrties
(each, an ‘Alliance Manager ") during the Term. Each Party may change itsgiestied Alliance Manager from time to time upon terit
notice to the other Party. Any Alliance Manageryrdasignate a substitute to temporarily performftimetions of that Alliance Manager by
written notice to the other Party.

3.2 Responsibilities. Each Alliance Manager: (i) will be the point dafst referral in all matters of conflict resolutiofii) will
coordinate the relevant functional representatofdle Parties in developing and executing strategnd plans for the Product in the Sanofi
Territory in an effort to ensure consistency arfetiefncy with similar efforts in the Vivus Territgr (iii) will provide a single point of
communication for seeking consensus both internailllgin the respective Parties’ organizations aatiieen the Parties regarding key
strategy and plan issues; (iv) will identify andhigrdisputes to the attention of the Partiesa timely manner; and (v) will plan and coordi
cooperative efforts and internal and external comigations.

3.3 Meetings. Upon the reasonable request of Sanofi, the Allidilaeagers shall organize ad hoc meetings with apjaie
representatives from each Party having expertise in
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the matter discussed, and, as may be needed @steqby Sanofi, Vivus will seek the participatafirepresentatives of Vivus’ licensees for
the Product in the Vivus Territory, to facilitateetcoordination efforts set forth in Section 3.2wah

3.4 Independence. Subject to the terms of this Agreement, the &@ and resources of each Party shall be managedch
Party, acting independently and in its individuapacity. The relationship between Vivus and Saisdfiat of independent contractors and
neither Party shall have the power to bind or @iéghe other Party in any manner.

ARTICLE 4
DEVELOPMENT AND COMMERCIALIZATION

4.1 Development.

€) Obtaining Regulatory Approval. Sanofi shall be responsible for filing Regulatoratiérials that are necessary for
obtaining the Regulatory Approvals of the Produadhie Sanofi Territory in the Field Ganofi Territory Approvals "), including performing
any and all Development activities in the Sanofirifery in connection therewith. Sanofi shall filer the Sanofi Territory Approvals in such
countries in the Sanofi Territory at its cost angense and on such schedule, in each case, thatraistent with Commercially Reasonable
Efforts and Sanofi's diligence obligations as setHf in Section 4.5. For clarity, the Regulatoratfials for which Sanofi is responsible
hereunder include INDs and MAAs that are speciicdountries or regions in the Sanofi Territoryt bxpressly exclude any Regulatory
Materials filed with the FDA or EMA.

(b) Post-Approval Studies. Sanofi shall be responsible, at Sanofi's sofeeese, for conducting any clinical or non-
clinical studies of Product that are required by ahthe individual countries in the Sanofi Terrigpwhether such studies are conducted pri
or after receipt of the Sanofi Territory ApprovalSanofi shall conduct such studies using Commigrdreasonable Efforts.

(c) Use of Data. Subject to the limitations set forth in Section,2/8/us shall have the right, without any additibna
payment, to use the Sanofi Kndiew in support of Regulatory Approval of Productfie Vivus Territory. Sanofi shall have the rightthout
any additional payment, to use the Vivus Know-Havgiipport of Regulatory Approval of Product in Eield in the Sanofi Territory.

(d) Other Development. Sanofi shall have the sole right to conduct amther Development (including clinical trials)
on the Product in the Field in the Sanofi Territalyits sole discretion. Sanofi shall be respdaditr all of its costs in connection with any
further Development activities that it conductsless otherwise mutually agreed by the Parties.
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4.2  Commercialization — General. Subject to the terms of this Agreement, Sanofildiate sole responsibility and decision-
making authority for Commercialization activitiem the Sanofi Territory. Sanofi shall be resporesiolr all costs and expenses associated
with such Commercialization activities.

4.3 Diligent Commercialization by Sanofi. Sanofi, itself or through its Affiliates or sutdinsees, shall use Commercially
Reasonable Efforts to seek Regulatory Approvabfat Commercialize the Product in the Core Indicatiothe Sanofi Territory and to
launch the Product in each of the Major Market Goas within a period of six (6) months followingeBulatory Approval in such country.

4.4 Sales Force

€) General. Sanofi shall at all times during the Term maintaiSales Force containing a reasonable numbeilex s
representatives in order to meet Sanofi’'s obligetionder Section 4.4. The Sales Force may cafsesshployees of Sanofi or a contract sales
force (or a combination thereof); provided that &ashall remain responsible for the managememtesusion, and performance of such
contract sales force.

(b) Qualifications. Unless otherwise agreed by the Parties, Sanofi stibject the members of its Sales Force to
substantially the same minimum qualifications ihapplies to its sales forces for its other pradue the Sanofi Territory.

(c) Compensation. Sanofi shall be solely responsible for all c@std expenses of recruiting, hiring, maintaining an
compensating its Sales Force, including salariesefits and incentive compensation, provided thahé compensation structure for the Sales
Force shall include elements that are tied to &@ffedromotion of Product; and (ii) the incentivantpensation for the Sales Force shall not be
structured in a manner that would reasonably be&eg to inappropriately motivate such individualgngage in the improper Detailing,
Promotion, or sales of Product.

4.5 Promotional Materials .

€) Sanofi shall be responsible, at its expense, fepgming and producing the Promotional Materialbe Promotional
Materials used by Sanofi or its Affiliates or salelnsees in a particular market in the Sanofi Tagrishall be consistent with any Regulatory
Approval in the Sanofi Territory that is applicabbesuch market and shall in any event comply Witiplicable Law.

(b) Sanofi shall be solely responsible for timely suttimg, as applicable, any Promotional MaterialRegulatory
Authorities in the Sanofi Territory (including aapplicable governmental authorities in individualintries in the Sanofi Territory). Sanofi
shall use and distribute the Promotional Mateiialsccordance with the terms of this Agreement.
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(c) Sanofi shall not use or distribute in connectiothviiromotion of the Product any materials bearing)¥ name or
trademarks without Vivus’ prior written approvalotwithstanding the foregoing, Sanofi shall be pétexito use the Vivus Trademarks in
accordance with the license granted in Sectiorb?.1(

4.6  Compliance.

(a) In performing its duties hereunder, Sanofi shatl ahall cause its Sales Force to: (i) CommercidlizeProduct in
conformity with its approved labeling; and (ii) cphyp with all Applicable Laws, including all laws drregulations and other guidelines
concerning the sale, promotion, and advertisingre$cription drug products that are applicabléne3anofi Territory.

(b) Sanofi shall Commercialize the Product in a prafess, ethical and competent manner and shall enhat the
systems, processes, and standard operating pressoeing used by Sanofi or its Affiliates in corti@twith the Commercialization of
Product in the Sanofi Territory (including proceesifor collecting and reporting adverse events)atpwith Applicable Law and industry
practice. Without limiting the generality of therégoing, Sanofi shall ensure that each of its eygss and Sales Force representatives does
not make any representation, statement, warrangyiaranty with respect to the Product that is istgient with its current labeling, that is
deceptive or misleading, or that disparages theurtoor the good name, goodwill or reputation ofu4 or its Affiliates.

4.7 Re-Sale Price.Sanofi shall be free to determine the price(s) thvit sells Products in the Sanofi Territory, gdbto any
pricing approvals or other requirements imposedpplicable Law.

4.8 Commercialization Reports. Sanofi shall keep Vivus reasonably informed regaydhe material progress and results of its
Commercialization activities and those of its Affies, sublicensees, including providing the follayv

(a) On a *** basis during the Term, an email report{fjghe Net Sales of Products in the Sanofi Teryiton a country-
by-country basis, booked during the preceding cemonth and (ii) the aggregate Net Sales in Hreo® Territory during the ongoing
calendar year. Within *** days after the end o€led** during the Term following Product Launch, 18#i shall provide to Vivus a written
report summarizing Sanofi's material Commercial@activities pursuant to this Agreement for stithand on a calendar year-tdate basis
including: (i) the number of Details made; (i) ttetal number of Sample Distributions delivered/andedeemed, and (iii) Information in
Sanofi's possession regarding any direct mail aibreg, journal advertising and DTC advertising.

(b) Any report submitted to Vivus by Sanofi under thigreement shall be in a reasonable format, asm@ied by
Sanofi in its discretion. Each such report shaltbesidered Sanofi's Confidential Information.
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4.9  Sanofi Records and Audits. Sanofi shall keep complete and accurate recdrfts) the number of Details delivered by sale:
representatives under Sansféontrol, (b) the total number of Sample Distribns distributed and/or redeemed, and (d) Inforomategarding
any direct mail advertising, journal advertisingldTC advertising. All such records shall be reddifior at least *** years following the
Calendar Year in which they are generated, or Ioifgequired by Applicable Laws. At Vivus' requestch records and Sanofi's Detail and
Sample Distribution activity reporting system shmlavailable for review at Sanofi facilities iretBanofi Territory not more than once each
calendar year (during normal business hours ontaatiy agreed date with reasonable advance ndiig@n independent Third Party auditor
mutually agreed upon by the Parties and subjembididentiality and noruse obligations no less stringent than those st iio Article 12 fol
the sole purpose of verifying for Vivus the accyratthe reports furnished by Sanofi pursuant te 8ection. The expense of such auditor
shall be borne solely by Vivus unless such auditaés a numerical reporting error of *** percent’®b) or more during the applicable audit
period, in which case Sanofi shall bear the fuitaaf such audit. Such auditor shall not disclBaacfi's confidential information to Vivus,
except to the extent such disclosure is neceseamgrify the accuracy of the reports furnished bayn&i.

4,10 Cross-Territory Sales. Sanofi shall not directly solicit, advertisell sdistribute, ship, consign, or otherwise Promibie
Product outside the Sanofi Territory. Sanofi shak Commercially Reasonable Efforts to ensureRhaducts sold in the Sanofi Territory .
not used outside the Sanofi Territory. Withoutiting the generality of the foregoing, Sanofi shradt sell any Product to a purchaser if
Sanofi knows, or has reason to believe, that sucthaser intends to remove such Product from tinefS&erritory or otherwise intends to
facilitate the use of such Product outside the Sdmoritory. Sanofi shall use Commercially Reaable Efforts to ensure that its
sublicensees, distributors, and wholesalers comvjilyall of the foregoing obligations.

ARTICLE 5
REGULATORY

51 Regulatory Materials and Regulatory Approvals.

(a) Ownership and Responsibility. Sanofi, its Affiliates, sublicensees or, if régd by Applicable Laws in the Sanc
Territory, their distributors or agents, shall he tegal and beneficial owner of all Sanofi Temtépprovals, and Regulatory Materials relat
to the Sanofi Territory Approvals shall be filed, lapnd in the name of, Sanofi, its Affiliates or Baénsees or if required by Applicable Laws in
the Sanofi Territory, their distributors or agentsApplicable Laws of any country in the Sanofirflitory require that, in such country,
Regulatory Approvals be held by the Regulatory Appi holder of a specific country in the Vivus Tiemy (a “ Vivus Territory Regulatory
Approval Holder ), Vivus shall or, if Vivus is not the Vivus Tetary Regulatory Approval Holder, shall use CommaligiReasonable
Efforts to cause any such Vivus Territory Regubatépproval Holder to: (i) execute all instrumentsit

*»** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24b-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.

19

shall be deemed necessary by Regulatory Authoudfissich country in the Sanofi Territory in thispect and/or (ii) execute any agreement
with Sanofi or its Affiliates for the purpose oétrsferring to Sanofi or its Affiliates certain resgibilities that the Vivus Territory Regulatory
Approval Holder may incur by holding the Regulatémpproval in such country of the Sanofi Territoayl, at Sanofi’'s expense. For clarity, as
used in the preceding sentence, “Commercially Resgtde Efforts” shall not require that Vivus incunyaout-of-pocket costs or otherwise
amend its agreement with the applicable Vivus TawriRegulatory Approval Holder in any manner thdversely impacts Vivus to a material
degree.

(b) Notifications. During the Term, Sanofi shall keep Vivus reasdnabd regularly informed of the submission to
Regulatory Authorities of all material Regulatoryatdrials, meetings with Regulatory Authorities, aadeipt of, or any material changes to
existing, Regulatory Approvals, in each case ferRnoduct in the Sanofi Territory.

5.2 Reporting Obligations .

€) Each Party shall keep the other informed, in aliimenner consistent the other Party’s reportirguiiements to
Regulatory Authorities, of any Information that Buearty receives (directly or indirectly) thatr@ises any material concerns regarding the
safety or efficacy of the Product; (ii) indicatassoiggests a potential material liability of eitfiRarty to Third Parties in connection with the
Product; (iii) is reasonably likely to lead to &a# or market withdrawal of the Product; or (ieJates to the Product and is reasonably likely tc
have a material impact on a Regulatory ApprovaherCommercialization of the Product .

(b) Each Party shall fully cooperate with and assistdtiher Party (the requesting Party) in complyirihany of the
requesting Party’s regulatory obligations with msto the Product in its Territory, including byopiding to the requesting Party, within ***
(or sooner if reasonably required for such Partjmé®t a deadline set by the relevant Regulatoriésitlyy or by Applicable Law), such
information and documentation in its possessiomag be necessary or helpful for the requestingyRamprepare a response to an inquiry from
a Regulatory Authority.

(c) Neither Party shall communicate with any Regulatdughority of the other Party’s Commercializatianritory
regarding any Product unless explicitly requestegenmitted in writing to do so by the other Padyunless so ordered by such Regulatory
Authority or otherwise required by Applicable Lawv,which case either Party shall immediately previsbtice of such order or lec



requirement to the other .

5.3 Vivus Obligations.

€) Transfer of Vivus Know-How and Information. For the purpose of this Agreement, Vivus shall, sinall cause
MTPC and its Service Providers, as the case magth® additional cost to Sanofi, to: (i) providen®fi in a timely manner with all Vivus
Know-How that shall be required with respect to Menufacture of the Product inside or outside the
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Territory; (ii) provide Sanofi with all Vivus Knowdow that shall be required by Regulatory Authosite that may be reasonably useful for
obtaining the Sanofi Territory Approvals, includibgt not limited to any Information relating to mdiacturing facilities wherein the Product is
manufactured (to the extent such Information ist@oled by Vivus or its Affiliates or is in the pssssion of the Service Providers of Vivus or
its Affiliates); (iii) permit the inspection of shananufacturing facilities by Sanofi, its Affili@er any Regulatory Authority of a country witl
the Sanofi Territory, during normal business haursa mutually agreed date with reasonable advaoiieen (iv) at Sanofi’s request, provide to
Sanofi or its Affiliates timely assistance to ansanry query from Regulatory Authorities; (v) caoyt any additional or specific stability
studies on the Product that are required or reddpaavisable for the Major Market Countries; (pipvide Sanofi, within *** after the
Effective Date, with Regulatory Material under CTOH format and content (including any additionatntry specific CMC documentation),
as and to the extent such dossiers and documengatist and are in Vivus’ Control at the time @risfer; (vii) upon Sanofi’s request, provide
Sanofi or its Affiliates with (A) reasonable qudigs of Product (either in finished form, bulk foonas API) for Development purposes, in
accordance with terms and conditions to be neguatiat good faith between the Parties, provided hvewthat any reasonable quantities
requested by the Regulatory Authorities in the Saherritory for registration purposes shall be pligd to Sanofi free of charge; and (B) the
Product’s core labeling documents and Vivus’ Conyp@ore Data Sheet (“CCDS”), including such CCDSspextive update(s). For clarity,
Vivus shall have no obligation hereunder to trangfe cause to be transferred, as the case map I8gnofi any Vivus Know-How that is
already in Sanofi’'s or its Affiliate’s possessiona the Effective Date.

(b) Regulatory Updates. Vivus shall keep Sanofi informed in a timely manof any updates of a Regulatory Appr«
with respect to the Product in the United Statesugh countries of Europe that are used as coantdfieeference for the Sanofi Territory
Approvals. Such updates shall be provided withihffbm the date of any such Regulatory Approval ated

5.4 Rights of Reference Vivus hereby grants to Sanofi an exclusive riglhteference to all Regulatory Materials and
Regulatory Approvals owned or Controlled by Vivadety for the purpose of obtaining or maintainihg Sanofi Territory Approvals during
the Term.

55 Regulatory Actions.

€) Notice of Non-Compliance.Each Party promptly disclose to the other any mi&tion pertaining to notices from
Regulatory Authorities of non-compliance with Apgalble Laws in connection with the Product.

(b) Inspection or Audit. If a Regulatory Authority in the Vivus Territory siees to conduct an inspection or audit of
Sanofi’s facility or a facility under contract witanofi with regard to the Product, Sanofi shatiperate and cause the contract facility to
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cooperate with such Regulatory Authority duringtsirespection or audit. To the extent that Sarather than Vivus, receives the inspection
or audit observations of such Regulatory Autho@gnofi shall promptly provide a copy of such olkatons to Vivus. Sanofi shall prepare
response to any such observations, but the sulumissithe response to the applicable Regulatorhéwty shall be subject to Vivus’ final
approval of response, which approval shall nottreasonably withheld. Sanofi agrees to conformadtsvities under this Agreement to any
commitments made in such a response, except &Extkat it believes in good faith that such committseviolate Applicable Laws.

(c) Product Withdrawals and Recalls. The Parties shall exchange their internal standpedating procedures
(“SOPs") for conducting product recalls reasonably in ambeaof Product Launch, and shall discuss and reswly conflicts between such
SOPs and issues relating thereto promptly aften suchange. In the event of any disagreement lasviato resolve any such conflicts, Vivus’
SOP shall control. If either Party becomes awaiaformation relating to the Product that indicatbat a unit or batch of the Product in the
Sanofi Territory may not conform to the specificat therefor, or that potential adulteration, masioling, and/or other issues have arisen that
relate to the safety or efficacy of the Produdhia Sanofi Territory, it shall promptly so notifyet other Party. To the extent practicable, the
Parties shall discuss the circumstances of anynpateroduct recall, field correction, or withdralof any Product in the Sanofi Territory and
possible appropriate courses of action. If Sadeides to initiate a recall, field correctionvathdrawal of Product in the Sanofi Territory,
Sanofi shall have the right and responsibilityitaexpense, to control such recall, field cor@ttior withdrawal in a manner consistent with its
internal SOPs (as revised pursuant to the firsgesee of this Section 5.4(c), if applicable); pard, however, Sanofi shall consider in good
faith the views of Vivus as to whether a reca#l]dicorrection, or withdrawal is necessary or appede. If (i) a Regulatory Authority or other
Applicable Law requires a recall, field correctian,withdrawal of Product in the Sanofi Territoand (ii) Sanofi fails to initiate such recall,
field correction, or withdrawal within *** of beingotified of such requirement, Vivus shall have tight (but not the obligation), at its
expense, to control such recall, field correctimmvithdrawal in a manner consistent with its inedrSOPs (as revised pursuant to the first
sentence of this Section 5.4(c), if applicable@ted, however, Vivus shall consider in good faith views of Sanofi as to whether a recall,
field correction, or withdrawal is necessary or@mpiate. For clarity, as between the Partiesp¥ishall have the right (but not the
obligations), at its expense, to control all rexdileld corrections, and withdrawals of any Prdadndhe Vivus Territory. Each Party shall
maintain complete and accurate records of anylrdedtl correction, or withdrawal in its territoffigr such periods as may be required by
Applicable Laws, but in no event for less than ***,

5.6 Pharmacovigilance Agreement Prior to the grant of the first Regulatory Approvedjuired for the marketing of the Prod
in the Sanofi Territory, the Parties (or their Aifftes) shall enter into a separate pharmacovigidagreement (thePV Agreement” or Safety
Data Exchange Agreement (th&DEA ")) to be negotiated by their respective pharmagitemce departments. Such SDEA shall contain
specific terms, conditions and
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obligations for the Parties to ensure worldwideegagurveillance, signal detection and risk managerfor the Product during the Term and ac
long as either Party has safety reporting obligestioNotwithstanding the foregoing, Vivus, shadl,cdi the Effective Date, and prior to the grant
of any Regulatory Approval, communicate prompthSemnofi any safety issue relating to the Produat tbmes to its knowledge.

ARTICLE 6
MANUFACTURING & SUPPLY

6.1 Manufacturing Generally. Subject to Sections 6.2, 6.3, and 6.5, Sanofi &leatesponsible, during the term of this
Agreement, for the Manufacture, under its sole auiy of all of its requirements of Product ane&uct’s active pharmaceutical ingredient (
API1 ™), for use by Sanofi, its Affiliates and their didensees in the Sanofi Territory. On March 25,20Zivus and Sanofi Chimie, an Affiliate
of Sanofi executed a Technology Transfer and Dgwatnt Services Agreement (th@échnology Transfer and Development Services
Agreement”) for the transfer to Sanofi Chimie of the manutaing process for the API described in the Progdumttive substance master file
existing as of the Effective Date.

“

6.2 Vivus Tablet Supply Obligations.Until June 30, 2015, or, in the event that MTP@figations to supply Product to Vivus
(the “MTPC Supply Obligations ) are amended such that the term thereof is extemelgohd June 30, 2015, until the expiration of thER
Supply Obligations as amended, Vivus shall suppi@anofi or its designee(s) Sanofi’s requiremehfroduct in the form of bulk drug tablet
(s) for use by Sanofi, its Affiliates and their abnsees (such supply, th&fvus Tablet Supply Obligations”). The Vivus Tablet Supply
Obligations shall also include the *** that Vivuashagreed to supply to Sanofi, as described iviigs Supply Agreement ***. In order to
comply with the Vivus Tablet Supply Obligations s may subcontract the Manufacture of Sanofi'siireqnents of Product to ***. Vivus
understands and acknowledges that *** of the ***ulabbe a *** of *** and would ***. Notwithstandinganything in this Agreement or the
Vivus Supply Agreement to the contrary, Vivus uridiees to ***. Should Vivus be in breach of thedgoing undertaking, then (A) Vivus
would pay Sanofi, *** an amount of *** within *** ¢ Sanofi’s written notification to Vivus of its baeh and (B) Sanofi would be relieved of
its obligation to ***. Should Vivus fail to makdé ***. The Parties agree that it would be extrgnuifficult and impracticable to determine
precisely the amount of actual damages that woalsiuffered by Sanofi as a result of Vivus’ failtwe**. The Parties further agree that the
*** get forth in this Section 6.2 *** and that suc¢t* constitute a penalty. The *** of the *** sh&be ***, for *** the ***,

6.3 Vivus Supply Agreement. Within *** following the Effective Date, Vivus ath Sanofi (or one of its Affiliates) shall execute
a supply agreement substantially in the form ofiBix!E (the “ Vivus Supply Agreement”), whereby, at the request of Sanofi, Vivus will
perform the Vivus Tablet Supply Obligations. With#* months of the date of execution of the VivBspply Agreement by the latest of the
parties, the parties to such Vivus Supply Agreement
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shall also enter into a quality agreement goveritiegagreed-upon specifications and other techaigécts of supply of the Product for
Commercialization in the Sanofi Territory (th&uality Agreement”).

6.4 Sanofi Manufacturing Responsibility. On June 30, 2015, Vivus Tablet Supply Obligatidmallsexpire and Sanofi shall th
be solely responsible for the Manufacture of itguieements of Product and API under this Agreement.

6.5 ***_Vivus shall *** no less than *** conforming to éh*** as set forth in the ***, on a ***, pursuanbtthe following
schedule ***. In order to comply with the ***, Vivs may ***.

ARTICLE 7
FINANCIALS
7.1 License Fee
(a) No later than *** after the Effective Date, Sansfiall pay to Vivus a one-time license fee of fividlion U.S.

dollars (US$5,000,000) by wire transfer of immeeligtavailable funds to the following account:

*%k%

(b) Subject to the timely performance of all ***, Sanshall pay to Vivus a one-time, non-refundableifddal fee of
five million U.S. dollars (US$5,000,000) by wiratsfer of immediately available funds to the ac¢onentioned in Section 7.1(a) above, in
accordance with the following terms and conditions:

0] Sanofi shall pay Vivus *** U.S. dollars (US$***) nlater than *** following the delivery of the quatiés
specified in subsections (i) of Section 6.5, witthie timeframe set forth therein.

(i) Sanofi shall pay Vivus *** U.S. dollars (US$***) ntater than *** following the *** of Section 6.5Should
the *** be delayed, then Sanofi's payment undes Beéction 7.1(b)(ii) shall be reduced as follows: *This Section 7.1(b)(ii) states VIVUS's
sole liability, and Sanofi's sole remedy, for arglay in ***, but not for ***,

7.2 Regulatory Milestone Payments In partial consideration of the licenses grartgd/ivus to Sanofi pursuant to Section 2.1
(a) and (b) of this Agreement, Sanofi shall makehez the milestone payments indicated below taugiv
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Milestone Event Payment

*%% U S$ *%%
*k% U S$ *kk
*%% U S$ *k%
*%k% U S$ *k%

Each regulatory milestone payment in this Secti@shall be paid once in the Field for the firgtigation for which Regulatory Approval is
obtained in the applicable country and shall nopéngable for any other indication for which RegaigtApproval may be obtained in such
country. The maximum total amount of payment toudipursuant to this Section 7.2 shall be six mmillihS. dollars (US$6,000,000). Each
such payment shall be made by wire transfer of idiaiely available funds into the account designatesection 7.1. Each such payment is
nonrefundable and noncreditable against any otéygmpnts due hereunder. For clarity, in the eveatt&anofi or sublicensee commences
commercial sales of Product in a country listethetable above prior to receipt of any Regulapproval in such country (i.e., prior to
Regulatory Approval in the first indication), thegulatory Approval milestone payment for such coushall become immediately due and
payable, whether or not such Regulatory Approvabisr received.

7.3 Sales Milestone Payments.In partial consideration of the licenses grarigd/ivus to Sanofi pursuant to Section 2.1(a)
(b) of this Agreement, Sanofi shall make each efghles milestone payments indicated below to Miviusn aggregate Net Sales of alll
Products in any calendar year in the Sanofi Teriteach the specified dollar values.

Aggregate Net Sales in a Calendar Yee Payment
Uss VTS ok
uUss$ fakalal USs$ *hk
US$ *%k% US$ *kk

Each sales milestone payment in this Section 7B bk paid only once. The maximum total amourpafment to Vivus pursuant to this
Section 7.3 shall be forty-five million U.S. dokafUS$45 million). Sanofi shall notify and payMus the amounts set forth in this

Section 7.3 together with the delivery of the gedytreport pursuant to Section 7.6 for the ***imich the applicable event was achieved. Fc
clarity, in the event that more than one of theraggte Net Sales thresholds is achieved in a *&nd@i shall owe each of the corresponding
payments. Each such payment shall be made bytrainefer of immediately available funds into anastt designated by Vivus. Each such
payment is nonrefundable and noncreditable agamsbther payments due hereunder.

7.4 Royalty to Vivus.

(a) Royalties Generally.In partial consideration of the licenses granted/byis to Sanofi pursuant to Section 2.1
(a) and (b) of this Agreement , Sanofi shall payiwus royalties on Net Sales of the Product in$amofi Territory as follows:
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Aggregate Net Sales of the Product in a calendar ge

in the Sanofi Territory Royalty Rate

Portion of Net Sales less than or equal to US{ *** 0
Portion of Net Sales greater than US$*** and lésstor equal to US$** *** 0
Portion of Net Sales greater than US$ *** 0

For purposes of illustration only, if Net Salegtie Sanofi Territory for each of the *** in a caltar year was $***, the royalties due to Vivus
hereunder would be as follows: for the first *8%**; for the second ***, $***; for the third ***, $***); and for the fourth ***, $***,

(b) Royalty Payment Term.The above royalties shall be payable for each Ritadieach country of the Sanofi
Territory until the later to occur of (i) the exgiion of the last to expire Valid Claim within téévus Patents that, absent the licenses granted
Sanofi hereunder, would be infringed by the salsuzh Product in such country, and (ii) the sixteemniversary of the Effective Date (the
“Royalty Payment Term”).

(c) Third Party Royalties. If a Third Party’s Patent exists in any countntlef Sanofi Territory during the Royalty
Payment Term defined in Section 7.4(b), which waukke it impractical or impossible for Sanofi, Atfiliates or its sublicensees to
Commercialize the Product in such country withdating a license for such Third Party Patentuchscountry, then Sanofi shall be entitled
to a deduction from the royalty payments otherwige to Vivus upon Net Sales of such Product iragiigicable country, of an amount equal
to *** percent (***%) of the royalty, license feend/or other amount paid to such Third Party forhsliense in such country during the
applicable reporting period (notwithstanding Setfro4(e)).

(d) Generic Competition.

0] If, in a country where Sanofi has an obligatiop&y Vivus royalties on Net Sales of the Product,
(A) Generic Products are being sold by one or nidvied Parties who are not Affiliates or sublicernseé Sanofi or otherwise in Sanofi's, its
Affiliate’s or its sublicensee’s chain of distriliart, and (B) *** by *** for a Calendar Quarter **by *** for such *** across the ***, the
royalty owed to Vivus for Net Sales of such Prodactuch country may be reduced by *** percent @8) (subject to Section 7.4(e)), but only
for so long as the conditions set forth in subaau@) and (B) of this Section 7.4(d)(i) continoebe satisfied.

(i) If, in a country where Sanofi has an obligatiop&y Vivus royalties on Net Sales of the Product,
(A) Generic Products are being sold by one or nidiied Parties who are not Affiliates or sublicerseé Sanofi or otherwise in Sanofi's, its
Affiliate’s or its sublicensee’s chain of distriliat and (B) *** by *** for a Calendar Quarter *** { *** across the *** for Net Sales of such
Product in such country (subject to Section 7.4@)) only for so
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long as the conditions set forth in subclausesaf#) (B) of this Section 7.4(d)(ii) continue to laisfied.

(i)  Notwithstanding subsections (i) and (ii) abovegrie or more Generic Product(s) is/are ***, therrjmy any
Calendar Quarters in which the *** in such *** ig* As used herein, “***” of the Product means, twirespect to a particular country and
time period, the ***, as evidenced by ***,

(e) Royalty Floor . Notwithstanding Sections 7.4(b) and 7.4(d), rduntion in, or deduction or offset against, royesti
hereunder shall cause the royalty payable to Viharsunder for a given *** to be less than *** pent€***%) of Sanofi and its sublicensees’
Net Sales

7.5 Payments to MTPC. Vivus shall be responsible for paying all mites, royalty and other payments owed by Vivus to
MTPC under the MTPC Agreement on account of thwidies of Sanofi or its Affiliates or sublicenseexcept that Sanofi shall reimburse
Vivus a portion of any sales milestone paid by \éitva MTPC pursuant to the MTPC Agreement, basetth@share of Sanof’'Net Sales in tt
worldwide net sales amount reported by Vivus to IMTtRggering the payment of such sales milestomeh3eimbursement shall be made
within *** days following the receipt of an undisfad invoice from Vivus detailing the calculationsafch reimbursement. To the extent
Sanofi’'s reimbursement to Vivus under this Seciidhexceeds $*** Sanofi may credit any such ex¢esthe extent actually paid by Sanofi)
against any future payments owed by Sanofi undetic@e7.3.

7.6 Quarterly Reports and Payments. Within *** days after the end of each ***, Sanahall provide Vivus with a full and
accurate accounting for such *** of (a) satisfantif any regulatory or sales milestone paymentmlusuant to Section 7.2 or Section 7.3; anc
(b) on a country-by-country basis, the amount of S8kdes and royalty payment due on such Net Salestignt to Section 7.4. Vivus shall
invoice Sanofi for all royalties and other paymbeateunder and Sanofi shall pay all such royaltesather payments that are due no later tha
*** days after receipt of the applicable invoicerfn Vivus, except as otherwise provided in this A&gnent. If any portion of a payment owed
hereunder is subject to a good faith dispute betwee Parties, Sanofi may withhold the disputediporof such payment, pending resolution
of such dispute pursuant to Article 14, provideat htimely pays any undisputed portions. All amts payable to Vivus under this Section
shall be paid in United States dollars by wire $fanof immediately available funds into an accalegignated by Vivus. If Sanofi, its
Affiliates or a sub-licensee receives payment feoirhird Party in a currency other than United $tat@llars for which a royalty or fee is owed
under this Agreement, then conversion of salesrdecbin local currencies to United States dollaalde performed in a manner consistent
with Sanofi's normal practices used to preparaimited financial statements for external reporpingposes, which uses a widely accepted
source of published exchange rates.

*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24b-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.

27




7.7 Taxes. Vivus shall pay any and all Taxes levied on accatdir@iny payments made to it under this Agreemérbanofi is
legally required to withhold any Taxes from paynsethie hereunder, Sanofi shall (a) deduct such Tasesthe payment made to Vivus,
(b) timely pay the taxes to the proper taxing aritiioand (c) send proof of payment to Vivus. Iff®& had a duty to withhold Taxes in
connection with any payment it made to Vivus urttiés Agreement but Sanofi failed to withhold, andts Taxes were assessed against and
paid by Sanofi, then Vivus will reimburse Sanofi aich Taxes (excluding interest and penaltienugelivery by Sanofi of the documents
evidencing Sanofi payment of the Taxes and thesasisuch payment. Each Party agrees to coopeititehe other Party in claiming
exemptions from such deductions or withholdingsasrahy agreement or treaty from time to time iretif Solely for purposes of this
Section 7.7, ‘Taxes” means any present or future taxes, levies, ingpastties, charges, assessments or fees of amg rfatciuding interest,
penalties and additions thereto) that are impogatid applicable government or other taxing autiiori

7.8 Late Payments. If a Party does not receive payment of any sumtdiit on or before the due date, simple intesbatl
thereafter accrue on the sum due to such Party tiherdue date until the date of payment at theaBt® percent (***%) per month or the
maximum annual rate allowable by Applicable Lawjchklever is less.

7.9 Sanofi Records; Audits by Vivus. Sanofi shall maintain complete and accurate boakisracords in accordance with IFRS
in sufficient detail to permit Vivus to confirm tlecuracy of milestone payments, royalty paymeartd,any other compensation payable unde
this Agreement for a period of *** years from theeation of individual records or any longer perieduired by Applicable Law. At Vivus’
request, such records shall be available for reviet\more than once each *** (during normal busilesurs on a mutually agreed date with
reasonable advance natice) at a single locati¢gimance by an independent Third Party auditor sedelby Vivus and approved by Sanofi (such
approval not to be unreasonably withheld, condédror delayed) and subject to confidentiality and-use obligations no less stringent than
those set forth in Article 12 for the sole purpo$eerifying for Vivus the accuracy of the finankiaports furnished by Sanofi pursuant to this
Agreement during the *** preceding years or of grayments made by Sanofi to Vivus pursuant to tlyses@ment during the *** preceding
years. Any such auditor shall not disclose S¢s Confidential Information to Vivus, except to tegtent such disclosure is necessary to verif
the accuracy of the financial reports furnishedslayofi or the amount of payments due by Sanofi utide Agreement. Any amounts shown
to be owed but unpaid shall be paid within *** ddysm the accountant’s report, plus interest (ados¢h in Section 7.9) from the original due
date. Any amounts shown to have been overpaidbeayedited by Sanofi against future payments ta¥hereunder. No payment to Vivus
shall be reduced by more than *** percent (***%)asesult of such credit, and Sanofi may carry fomdvany unused credits to future Calenda
Quarters. Vivus shall bear the full cost of suctiunless such audit reveals a payment or refpginor of *** percent (***%) or more durin
the applicable audit period, in which case Sartudilsbear the full cost of such audit.
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7.10 Vivus Records; Audits by Sanofi. Vivus shall maintain complete and accurate bookkranords in accordance with GAAP
in sufficient detail to permit Sanofi to confirmelaccuracy of Vivus’ calculation of any reimbursemgayments owed by Sanofi pursuant to
Section 7.5 for a period of *** years from the diea of individual records or any longer period ueqd by Applicable Law. At Sanofi’
request, such records shall be available for reviet\more than once each *** (during normal busilesurs on a mutually agreed date with
reasonable advance naotice) at a single locatitind@rnited States by an independent Third Partjtausklected by Sanofi and approved by
Vivus (such approval not to be unreasonably witthhebnditioned, or delayed) and subject to confiiddity and non-use obligations no less
stringent than those set forth in Article 12 foe 8ole purpose of verifying for Sanofi the accuratyivus’ calculation of any reimbursement
payments owed by Sanofi pursuant to Section 7.lduhe *** preceding years. Any such auditor $imait disclose Vivus’ Confidential
Information to Sanofi, except to the extent sudtldisure is necessary to verify the accuracy df satculations. Any amounts shown to be
owed by Sanofi but unpaid shall be paid within tys from the accountant’s report, plus interessg forth in Section 7.9) from the original
due date. Any amounts shown to have been ovehya®hnofi may be credited by Sanofi against fupagments to Vivus hereunder. No
payment to Vivus shall be reduced by more thangé&tcent (***%) as a result of such credit, and Samay carry forward any unused credits
to future Calendar Quarters. Sanofi shall beafuli€ost of such audit unless such audit revealalaulation error of *** percent (***%) or
more during the applicable audit period, in whielse Vivus shall bear the full cost of such audit.

ARTICLE 8
INTELLECTUAL PROPERTY

8.1 Ownership of Inventions. Each Party shall own all Inventions made solglytb or its Affiliates’ employees, agents, and
independent contractors in the course of condudtingctivities under this Agreement (collectiveigple Inventions” ), along with any Pater
covering such Sole Inventions. All Inventions thee made jointly by employees, Affiliates, agentsindependent contractors of both Parties
in the course of performing activities under thgrdement (collectively’Joint Inventions” ), along with any Joint Patents, shall be owned
jointly by the Parties. Subject to any exclusicenses granted pursuant to Section 2.1 or 2.5, Rany shall have the right to practice, lice
and exploit the Joint Inventions and Joint Paterdddwide, without consent of the other Party (avitere consent is required by law, such
consent is hereby deemed granted; and the Panadisegecute all instruments and documents andwibke take all actions as shall be
necessary to effectuate such consent ) and withduty of accounting to the other Party. For theidance of doubt, the ownership of Sole
Inventions and Joint Inventions shall be determiaecbrding to US patent law.

8.2 Disclosure of Inventions. Each Party shall promptly disclose to the otheBalke Inventions or Joint Inventions relating to
Product or its composition, formulation, manufaetur
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or use, including all invention disclosures or etsiilar documents submitted to such Party byffdiates’, employees, agents or
independent contractors describing such Sole linenibr Joint Inventions. Such Party shall alspoad promptly to reasonable requests 1
the other Party for more Information relating telsinventions.

8.3 Prosecution of Patents.

€) Vivus Patents. Sanofi acknowledges that, under the terms of th®®Rgreement, MTPC has the sole right to
prosecute and maintain the Vivus Patents.

(b) Joint Patents. With respect to any potentially patentable Joinelntion, the Parties shall agree whether a Party ol
any external counsel to be jointly appointed byRiagties (the Joint Patent Outside Counser), shall prepare, file, prosecute (including any
interferences, reissue proceedings and reexammstnd maintain patent applications and patentsragy such Joint Invention (aJoint
Patent”) in jurisdictions as mutually agreed by the RestiPatent expenses for such Joint Patent wilfbally shared by the Parties. For
clarity, patent expenses include any out-of-poekgenses (such as, without limitation, the feehefloint Patent Outside Counsel), but shall
exclude any internal cost (such as salaries) iecuoy the Parties. If the Parties do not appaigtloint Patent Outside Counsel with respect t
a Joint Patent: (i) the Party that prosecutes Soutt Patent (the Prosecuting Party”) shall provide the other Party reasonable opputyuo
review and comment on such prosecution effortsroigg the applicable Joint Patent in the particjuaisdictions and such other Party shall
provide the Prosecuting Party reasonable assistarseech efforts; (ii) the Prosecuting Party sipadivide the other Party with a copy of all
material communications from any patent authorityhie applicable jurisdictions regarding the J#iatent being prosecuted by such Party, an
shall provide drafts of any material filings orpesses to be made to such patent authorities anable amount of time in advance of
submitting such filings or responses; and (iii) Bvesecuting Party shall provide the other Parth ail information necessary or desirable to
enable the other Party to comply with the dutyaridor/duty of disclosure requirements of any paaeithority. Either Party may determine
that it is no longer interested in supporting tbatmued prosecution or maintenance of a particldart Patent in a country or jurisdiction, in
which case the disclaiming Party shall providedtieer Party with written notice of such determioatat least *** days before any deadline
taking action to avoid abandonment and shall ped other Party with the opportunity to havediselaiming Party’s interest in such Joint
Patent in such country or jurisdiction assignethtother Party (the Assigne€’); provided that the costs relating to the transfierights from
the disclaiming Party to the Assignee shall be bdmynthe disclaiming Party. For the avoidanceafld, as from the date the other Party’s
interest in such Joint Patent in such country gsgliction is assigned to the Assignee, the Assigtall bear all cost and expenses relating to
the maintenance and prosecution of such Patenicim @untry or jurisdiction, which shall no londer deemed to be a Joint Patent for



purpose of this Agreement.

(c) Sanofi Patents. Sanofi shall have the sole right, but not thegattion, to
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prepare, file, maintain and prosecute all Sanafe®a (and control any interferences, reissue gdiogs and reexaminations in connection
therewith) in the Sanofi Territory and the Vivusriiry, at its sole cost and expense.

8.4 Cooperation of the Parties. Each Party shall provide the other Party alloeable assistance and cooperation in the
preparation, filing, prosecution and maintenancBatents under Sections 8.3(b) and 8.3(c), atettpeast and expense of the prosecuting P
Such cooperation includes, but is not limited tpekecuting all papers and instruments, or reqgiiis employees or contractors, to execute
such papers and instruments, so as to effectuatthership of Inventions set forth in Section &id Patents claiming or disclosing such
Inventions, and to enable the other party to afplyand to prosecute Patent in any country as igrdhby Section 8.3 and (ii) promptly
informing the other Party of any matters cominguch party’s attention that may affect the prepamafiling, prosecution or maintenance of
any such Patent.

8.5 Enforcement of Patents.

(a) Notification . If a Party becomes aware of any infringememgatened infringement, or alleged infringement of a
Vivus Patent, a Sanofi Patent or a Joint Patertooount of a Third Party’s manufacture, use or saRroduct (in each case;Rroduct
Infringement” ), then such Party shall promptly notify the otRarty in writing of such Product Infringement, imding any evidence in such
Party’s possession demonstrating such Product Infringen#emy certification or filing with a governmentauthority that asserts that a Proc
Infringement will not arise from the manufactureewr sale of Product by a Third Party or that@ssleat any claims of a Vivus Patent, Sanof
Patent or Joint Patent covering Product is invatidnenforceable shall be deemed to be a Prodfisidement hereunder, and each Party sha
provide written notice to other Party of any suitdxdf certification promptly upon becoming awarert.

(b) Enforcement Rights. During the Term and subject to the remaindehisf ection 8.5(b), Sanofi shall have the
right to initiate, prosecute and control legal medings against any person or entity engaged ma@ubt Infringement of the Vivus Patents in
the Sanofi Territory (the Enforcement Right”). The foregoing exercise of the Enforcement Rigfill be at Sanofi’'s sole expense. If Sanofi
decides not to bring such legal action, or if Safeifs to initiate such legal action by the Actibate, Vivus shall have the right, but not the
obligation, to commence a suit or take action time® the applicable Vivus Patent or Joint Pateittt vespect to such Product Infringement in
the Sanofi Territory, at its own expense. EachyParall provide to the Party enforcing any sughts under this Section 8.5(b) reasonable
assistance in such enforcement, at the requestdofxpense of such enforcing Party, including jugnéuch action as a party plaintiff if requi
by Applicable Law to pursue such action. Additilynao the extent requested by Sanofi, Vivus agreeexercise its right under the MTPC
Agreement to require MTPC to cooperate in any eorent by or on behalf of Sanofi pursuant to Sad@i®(b), including being joined as a
party to such action if necessary.
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The enforcing Party shall keep the other Partyaealsly and regularly informed of the status andymes of such enforcement efforts, and
shall reasonably consider the other Party’s comsnentany such efforts. The non-enforcing Partyldteale the right to be represented in any
action brought under this Section 8.5(b) by coun$ébk choice and at its own expense. For cladt/between the Parties, Vivus shall have the
exclusive right to bring, control, and/or settleydegal action, at its own expense, as it reasgnadiermines appropriate and by counsel of its
own choice, in connection with any actual, allegatthreatened infringement of any Patent Contdallg Vivus that occurs in the Vivus
Territory. In the event Vivus elects to bring dagal action in connection with any actual, allegedhreatened infringement of a Vivus Pat
that occurs in the Sanofi Territory but is not adrct Infringement, Vivus shall (i) use counseltissapproved by Sanofi, such approval not to
be unreasonably withheld, and (ii) prior to bringany such action in the Sanofi Territory, obtaam&fi’'s agreement, not to be unreasonably
withheld, on legal strategies and defenses for agtibn.

(c) Joint Patents. With respect to any infringement of a Joint Rat®y infringing activity other than a Product
Infringement, the Parties shall mutually agree @ase-byease basis whether to initiate and prosecute aya} &ction to enforce any such Jc
Patent and, if the Parties agree to initiate andgrute any such action, which party will be respwa for initiating and prosecuting such
action, and how costs and recoveries will be atlet®etween the parties.

(d) Settlement. Neither Party shall enter into any settlementa@npromise of any action under this Section 8th w
respect to Product Infringement in the Sanofi Teryi without the prior written consent of the otfiRarty, such consent not to be unreasonably
withheld, conditioned or delayed. Notwithstandthg foregoing, in the event that (A) Sanofi decidesto bring a legal action against Product
Infringement in the Sanofi Territory, or if Sanddils to initiate such legal action by the Actiomat®, and (B) thereafter MTPC (or a licensee or
designee of MTPC other than VIVUS) brings an actioder the VIVUS Patents against such Productrigément, settlement of such action
shall be at MTPC'’s sole discretion and shall nquiee the consent of Sanofi.

(e) Recoveries; Damages Except as otherwise agreed by the Parties inexion with a cost-sharing arrangement,
any recoveries resulting from an action broughaliarty relating to a claim of Product Infringemienthe Sanofi Territory shall be first
applied against payment of each Party’s costs apdreses in connection therewith. Any such recoseanexcess of such costs and expenses
(the“Remainder” ) will be retained by the enforcing Party, providbdt if Sanofi is the enforcing Party, the Remainshall be included in
Net Sales for purposes of calculating royalties @¥eeVivus hereunde

8.6 Infringement of Third Party Rights. Each Party shall promptly notify the other intimg of any allegation by a Third
Party that the activity of either of the Partiesquant to this Agreement infringes or may infrinige intellectual property rights of such Third
Party. Subject to Article 10, Vivus shall have sude right to control any defense of any suchnelai
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involving alleged infringement of Third Party righty Vivus’ activities at its own expense and buyrtgel of its own choice. Subject to
Article 10, Sanofi shall have the sole right to rohany defense of any such claim involving allég&fringement of Third Party rights by
Sanofi’'s activities at its own expense and by celinfits own choice. Neither Party shall haverigét to settle any litigation under this
Section 8.6 in a manner that diminishes the righisterests of the other Party without the writtemsent of such other party (which shall not
be unreasonably withheld).

8.7 Patent Marking . Sanofi shall, and shall require its Affiliatasdasublicensees, to mark Products sold by it heteuwith
appropriate patent numbers or indicia to the extentnitted by Applicable Law.

8.8 Trademarks.

€) General. Sanofi shall, at its discretion, have the righéeither use any of the Vivus Trademarks or Tradkma
selected and owned by Sanofi (th8a&nofi Trademarks™”) with respect to the Manufacture and Commercalan of the Product in the Sanofi
Territory. Sanofi shall use Commercially Reason&iferts to inform Vivus of its decision within &sonable timeline. Sanofi may include its
company name and associated logos on all Prodekbgang and Promotional Materials for the Sanofiritery.

(b) Vivus Trademarks . If Sanofi elects to use the Vivus Trademarks eon@hercialize the Product across the Sanofi
Territory pursuant to Section 8.8(a), the followstwall apply:

0] Sanofi's use of the Vivus Trademarks shall be Eaito the Manufacture and the Commercializatiothef
Product in the Sanofi Territory;

(i) Sanofi shall not at any time register or causestodgistered any other trademark, name or design
confusingly similar to any of the Vivus Trademarkithout the express consent of Vivus, which conséall not be unreasonably withheld,
conditioned or delayed;

(iii) Sanofi shall properly designate the Vivus Tradermank the packaging of the final Product, to theweixt
required or permissible by the applicable Regujafgprovals. All rights arising from the use oktiivus Trademarks in the Sanofi Territory
during the Term shall inure to Vivus’ benefit. Séramrees that the Products with which the Vivuademarks are used shall conform to all
requirements of the Regulatory Authority in the &amerritory;

(iv) Vivus shall be responsible for and carry out atiqegedings reasonably necessary to ensure the dejéns
the Vivus Trademarks in the Sanofi Territory durthg Term at its own costs and expense;
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(v) Vivus shall use Commercially Reasonable Effortstsabwn costs and expense, to have the Vivus
Trademarks registered in all countries of the Saherfritory and shall keep Sanofi regularly infordnaf the completion of such registration
process and provide Sanofi with an updated listiefis Trademarks numbers;

(vi) Vivus shall use Commercially Reasonable EEdd maintain the registrations of the Vivus Tradéks in each
Country of the Sanofi Territory during the Termnitatown costs and expense.

(c) Infringement of Vivus Trademarks. If Sanofi elects to use the Vivus Trademarks to @@rtialize the Product
pursuant to Section 8.8(a), Sanofi shall, as seqoracticable after receiving notice of any potrtifringement of a Vivus Trademark in the
Sanofi Territory, inform Vivus of any such poteniiaringement. Vivus shall have the first rightdadiscretion to bring infringement or unfair
competition proceedings involving the Vivus Tradekna the Sanofi Territory and Vivus shall bear@dksts in connection with any such
proceedings. Sanofi shall cooperate with Vivuang such proceedings at its own expense includingj\ong testimony and producing
documents and materials supporting the Vivus Traakpand shall endeavour to cause the employeBarudfi, as appropriate, to cooperate
with Vivus, all at Vivus’ expense. Any recoveridstained as a result of any infringement litigatiordertaken by Vivus alone or in settlement
of such infringement shall be retained by Vivi&ganofi shall have the right, but shall not be dadadigto participate with Vivus as a party plair
in any infringement or unfair competition actiondemtaken by Vivus hereunder in the Sanofi TerritatySanofi's costs and expense, and any
recovery obtained shall be shared between VivusSambfi in proportion to incurred expenses, extegt any recovery with respect to unfair
competition claims in the Sanofi Territory shallde¢ained solely by Sanofi. Should Vivus fail tstitute infringement proceedings in the
Sanofi Territory, Sanofi, if it deems necessarglishave the right but shall not be obligated, tim suit for such infringement under its name
and at its own costs and expenses. Vivus shallaratg with Sanofi in any such proceedings at ite ewpense including giving testimony and
producing document and material supporting the ¥iVtademark and shall endeavour to cause the eegdayf Vivus, as appropriate, to
cooperate with Sanofi, all at Sanofi's expense. Aegoveries obtained in suit for trademark infrimgant litigation or in settlement of such
infringement undertaken without Vivus' involvemestitall be retained by Sanofi.

(d) Sanofi Trademarks. To the extent Sanofi elects to use a Sanofi Tredlk in addition or, pursuant to Section 8.8
(a), as an alternative to the Vivus Trademarksimection with the Manufacture and the Commeradéilin of the Products in the Sanofi
Territory, Sanofi shall be responsible for the stta, adoption, registration, maintenance andrtefef such Sanofi Trademarks, as well as a
expenses associated therewith. Sanofi shall ol®ealofi Trademarks and all rights arising from tise of the Sanofi Trademarks in the Sa
Territory shall inure to Sanofi's benefit. Sandiiadl also choose at its own discretion the rel@i@ckaging and trade dress.
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(e) No Similar Trademarks. Vivus shall not at any time register or cause todggstered, anywhere in the world, any
trademark, name or design identical or confusisglyilar to any of the Sanofi Trademarks in the Siafierritory or outside of the Sanofi
Territory without the express consent of Sanofn@ashall not at any time register or cause toduggstered, anywhere in the world, any other
trademark, name or design identical to or confugisgnilar to any of the Vivus Trademarks withobetexpress consent of Vivus, which
consent shall not be unreasonably withheld, comi#til or delayed.

() Further Acts. Vivus shall execute, acknowledge and deliver snstriments and do all such other acts as may be
necessary or appropriate in order to have this émgent recorded by any authority operating as ainaak office in the Sanofi Territory or in
order to ascertain or confirm Sanofi’'s right to tise Vivus Trademarks.

Infringement of Third Party rights by the Vivus Tra demarks. Notwithstanding the provisions of Section 8.6,
Vivus shall: (i) defend, through counsel of its obimg, at its own cost and expense, any Claim faofhird Party that claims that the Vivus
Trademarks infringe such Third Party’s intellectBabperty in the Sanofi Territory; (ii) consult wiSanofi, take into consideration Sanofi's
comments, incorporate and act on such commerttitetextent reasonable in defending against any Glaim; and (iii) release and hold
Sanofi, its Affiliates and sublicensees harmlessifany liabilities arising from or connected withyasuch Claim.

ARTICLE 9
MTPC AGREEMENT
9.1 Representations and Warranties of Vivus with respdado the MTPC Agreement. Vivus represents and warrants to
Sanofi that, as of the Effective Date:
(a) The MTPC Agreement is in full force and effect dva$ not been modified or amended; and
(b) Neither Vivus nor, to the best of Vivus’ knowledged belief, MTPC, is in default with respect to afigation

under, and neither of Vivus or MTPC has claimed tha other party is in default with respect to afigation under the MTPC Agreement;
and

(c) The rights that MTPC has licensed to Vivus purstartihe MTPC Agreement are not subject to any caitial
restrictions or limitations in the MTPC Agreemeat é&ny other agreement between Vivus and MTPC)iloald reasonably be expected to
restrict or limit (beyond any restrictions or limtions expressly set forth herein) the rights grdrty Vivus to Sanofi pursuant to this
Agreement; and

(d) Vivus has not waived or terminated any of its righihder the MTPC
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Agreement, and to Vivus’ knowledge, no such righitder the MTPC Agreement have otherwise lapsedrezkpr been terminated.
9.2 Vivus Obligations with respect to the MTPC Agreemeh. Vivus agrees that during the term of this Agreatn

€)) Vivus shall not breach the MTPC Agreement in anytendhat would reasonably be expected to adveedédygt
Sanofi or its rights hereunder; and

(b) Vivus shall not enter into any subsequent agreemehtMTPC that modifies or amends the MTPC Agreetne
any way that would reasonably be expected to adiyeadfect Sanofi's rights under this Agreementhwiit Sanofi’s prior written consent, and
shall provide Sanofi with a copy of all executeddifications to or amendments of the MTPC Agreememgardless of whether Sanofi's
consent was required with respect thereto; and

(c) Vivus shall not terminate, nor take or fail to tak®y action that would reasonably be expectedrinitate, the
MTPC Agreement in whole or in part, directly oriirgttly, without Sanofi's prior written consent;dn

(d) Vivus shall furnish Sanofi with copies of all na@&received by Vivus relating to any alleged breactiefault of
any obligation by Vivus under the MTPC Agreementivi *** after Vivus’ receipt thereof.

9.3 Consequences of Termination of MTPC Agreement; Lettr Agreement. A letter, signed by ***, addressing *** is here-
attached as Exhibit 6 this Agreement (the Letter Agreement”). No further consent of Vivus shall be required Sanofi to receive the
benefit of the Letter Agreement, and Sanofi shalléhthe right to *** as a consequence of *** in thetter Agreement being ***.

ARTICLE 10
OTHER REPRESENTATIONS, WARRANTIES AND COVENANTS

10.1 Mutual Representations and Warranties. Each Party hereby represents, warrants, and aot&(as applicable) to the ot
Party as follows, as of the Effective Date:

€)) Corporate Existence and Power It is a corporation or limited partnership, aplicable, duly organized, validly
existing, and in good standing under the laws efjtiisdiction in which it is incorporated or fortheand has all requisite power and authority
and the legal right to own and operate its propany assets and to carry on its business asatwisoeing conducted and as contemplated ir
Agreement, including the right to grant the licengeanted by it hereunder.

(b) Authority and Binding Agreement . It has the requisite power and
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authority and the legal right to enter into thisrégment and perform its obligations hereunderadt taken all necessary action on its part
required to authorize the execution and deliverthaf Agreement and the performance of its oblayatihereunder; and this Agreement has
been duly executed and delivered on its behalf,camdtitutes a legal, valid, and binding obligatidrsuch Party that is enforceable against
accordance with its terms, subject as to enforcémieremedies to applicable bankruptcy, insolvemegpyganization, moratorium or similar
laws affecting generally the enforcement of craditaghts and subject to a court’s discretionaugharity with respect to the granting of a
decree ordering specific performance or other afjlétremedies.

(c) Consents. All necessary consents, approvals and auth@irabf all governmental authorities and other @hir
Parties required to be obtained by it in connectiith the execution, delivery and performance @ thgreement have been obtained by it.

(d) No Conflict . The execution and delivery of this Agreemerg, performance of such Party’s obligations hereunde
and the licenses and sublicenses to be grantedgnirto this Agreement (i) do not and will not dartfwith or violate any requirement of
Applicable Law existing as of the Effective Datié), §o not and will not conflict with or violate éhcertificate of incorporation, certificate of
formation, by-laws, limited partnership agreemendther organizational documents of such Party,(&ndio not and will not conflict with,
violate, breach or constitute a default under amtractual obligations of such Party or any ofAtSliates existing as of the Effective Date.

10.2 Vivus Technology. Vivus hereby represents and warrants to Sanaff #se Effective Date that:
€) Vivus Controls the Vivus Patents in the Sanofi Tery;

(b) Vivus has not granted rights to any Third Partyanttie Vivus Technology with respect to the Comiadization
of the Product in the Field in the Sanofi Territory

(c) To Vivus’ knowledge as of the Effective Date, thanmafacture and commercialization of the ProduthéField in
the Sanofi Territory does not infringe any validlaanforceable Third Party Patents in the Sanofiifbey.

(d) Vivus has not received any written notice from dimrd Party asserting or alleging that the reseadelelopment,
making or using of the Product by Vivus prior te thffective Date has infringed or otherwise viothter that the Commercialization of the
Product in the Sanofi Territory will infringe ort@rwise violate, the intellectual property righfsoch Third Party;

(e) other than the MTPC Agreement, there are no agnetsnire effect as of the Effective Date between giamd a
Third Party under which intellectual property rigut
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trade secrets within the Vivus Technology are bdizensed to Vivus;

® Vivus has taken reasonable measures to protecbtifalentiality of any confidential Information the Vivus
Know-How;

(9) Vivus has the right to license and disclose theusiKnow-How to Sanofi as contemplated by this Agreet and
Vivus Know-How was not obtained by Vivus in violati of any contractual or fiduciary obligation toiath Vivus or any of its employees or
staff members are or were bound, or by the misagpjaiion of the trade secrets of any Third Party;

(h) To Vivus' knowledge, there is no use, infringemenmisappropriation of the Vivus Technology in dgation of
the rights granted to Sanofi in this Agreement; and

0] Exhibit C attached hereto accurately and compleatigitifies all Vivus Patents that have been fiedhave issued
as of the Effective Date; and

To Vivus' knowledge, each of the Vivus Patentslisin Exhibit C hereto, has been prosecuted inniaate
compliance with all applicable rules, policies amdcedures of the jurisdiction in which such ViRatent was filed and is subsisting and in
good standing. Vivus is not aware of any mateniarpart or other facts that are likely to renday @laims in the Vivus Patents unpatentable,
invalid or unenforceable. All renewable and maiatere fees due as of the Effective Date with resjpettte prosecution and maintenance of
the Vivus Patents have been paid;

(K) Vivus is not a party to any legal Action relatirgthe Vivus Technology or any Compound or Prodoet,has
Vivus received any written communication from arhyird Party, including, without limitation, any Regtory Authority or other government
agency, threatening such action, suit or proceeding

)] To Vivus’ knowledge, the research and developméttie@Compound and Product prior to the Effectivatddby
Vivus, its Affiliates, Service Providers and anyifthParty, was conducted in compliance, in all mateespects, with all applicable laws and
regulations, including all public health, envirormted and safety provisions thereof;

(n) To Vivus ' knowledge, all of the Information thatwis has provided to Sanofi prior to the Effectivate relating to
the Product is materially accurate, and Vivus t@somitted therefrom any material data or matdrifdrmation in Vivus ’ possession or
Control prior to the Effective Date relating to tReoduct that Vivus reasonable believes would bteriz to Sanofi's decision to enter into this
Agreement.

10.3 Vivus Trademarks . Vivus hereby represents and warrants to Sasadt ¢he Effective Date that:
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(a) it has all right, title, and interest in and to ¥Migus Trademarks existing on the Effective Date;

(b) it has pending registrations for the Vivus Tradefaan Algeria, Bahrain, Kuwait, Oman, Qatar, RusSiaudi
Arabia, Turkey, and the United Arab Emirates;

(c) to the best knowledge of Vivus, there is no Thiadt? using or infringing any of the Vivus Trademsik the Sano
Territory in material derogation of the rights gieghto Sanofi in this Agreement;

(d) Vivus has not received notice of any oppositiomoegdlation action or pending litigation or any conmitation
which expressly threatens an opposition or carti@liaction, or other litigation, before any tradekoffice, court or any other governmental
entity in the Sanofi Territory with respect to avfythe Vivus Trademarks;

(e) the Vivus Trademarks are the only Trademarks owhefd,, Controlled, licensed or otherwise usediftgrided to
be used) by Vivus or its Affiliates with respectth® Product in the Field in the Sanofi Territoogher than Vivustorporate name and/or log

() to the best knowledge of Vivus, Vivus has all rggtd use the Vivus Trademarks with respect to tloellt in the
Sanofi Territory and to license the Vivus Tradensaxk Sanofi hereunder; and

(9) to the best knowledge of Vivus, Vivus has not imfed, misappropriated, diluted or otherwise viaaay
Trademark of any Third Party by registering or gdime Vivus Trademarks in the Sanofi Territory; and

(h) to the knowledge of Vivus, no claims or proceedjrasserting that the Vivus Trademarks infringertgbt of any
Third Party, are pending or threatened.

10.4 Compliance with Law . Each Party shall, and shall ensure that itsliafés and sublicensees shall, comply with all
Applicable Laws in exercising their rights and filiig their obligations under this Agreement.

10.5 Representations regarding Debarment and Compliance.

(a) Each Party represents warrants and covenantsgiuditthe Effective Date and during the Term, neitheor its
Affiliates nor any of their respective directoréficers, employees, to its knowledge based uposaeable inquiry:

() is debarred under Section 306(a) or 306(b) of (h&E Act or under any similar Applicable Laws;
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(i) has been charged with, or convicted of, any felanmisdemeanor under Applicable Laws related toafny
the following: (A) the development or approval ofyadrug product or the regulation of any drug pridwnder the FD&C Act; Directive
2001/83/EC of the European Parliament and of then€ibof 6 November 2001 on the Community codetireggto medicinal products for
human use, Directive 2001/20/EC of the Europeafia@aent and of the Council of 4 April 2001 on thmpeoximation of the laws, regulations
and administrative provisions of the Member Stadésting to the implementation of good clinical @fee in the conduct of clinical trials on
medicinal products for human use, the national lafvadividual EU Member States implementing thevisions of these Directives into their
national law, Regulation (EC) No 726/2004 of thedpean Parliament and of the Council of 31 Marcd42@ying down Community
procedures for the authorization and supervisiomedicinal products for human and veterinary uskestablishing a European Medicines
Agency, or any similar Applicable Laws; (B) a coimapy to commit, aid or abet the development orapal of any drug product or regulation
of any drug product; (C) health care program-relatémes (involving Medicare, any state health gaagram, or any healthcare program in
any country in the European Union or the Sanoffilay) or provision of illegal inducements to pligians or healthcare institutions to
recommend, endorse, prescribe, order, supply, pssshuse or administer any drug product; (D) patibase, controlled substances, bribery,
payment of illegal gratuities, fraud, perjury, falstatement, racketeering, blackmail, extortiolsjfiaation or destruction of records;

(E) interference with, obstruction of an investigatinto, or prosecution of, any criminal offense;(F) a conspiracy to commit, aid or abet any
of these listed felonies or misdemeanors; and

(i) is excluded, suspended or debarred from participatir otherwise ineligible to participate, in ddgited
States federal or state health care programs @imgiconvicted of a criminal offense that falls it the scope of 42 U.S.C. §1320a-7 but not
yet excluded, debarred, suspended, or otherwidaréedneligible), excluded, suspended or debdin@d participation, or otherwise ineligib
to participate, in any healthcare program in anyntxy in the European Union or the Sanofi Territayexcluded, suspended or debarred fron
participation, or otherwise ineligible to participain any United States federal procurement orpracurement programs or procurement or
non-procurement programs in any country in the geam Union or the Sanofi Territory.

(b) Each Party will notify the other Party promptly tlim no event later than *** days, after knowledgfeany
exclusion, debarment, suspension or other ineligjitset forth in Section 10.5(a)(iii) occurring diig the Term, or if such Party concludes
based on its good faith business judgment thahdipg action or investigation is likely to leadtte exclusion, debarment, suspension or ¢



ineligibility of such Party an Affiliate of such Rg or any of such Party’s or such Party’s Affikat directors, officers,
employees, or consultants.

10.6 Representations Regarding Anti-Bribery Laws. Each Party represents and warrants that, oefordthe Effective Date,
to its knowledge based upon reasonable inquinjtheeit, its Affiliates nor any of their respeatidirectors, officers, employees: (a) has made
or
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agreed any payment or any offer or promise for payreither directly or indirectly, of money or ettassets, or transfer anything of value (a
“Payment”), to government or political party oftits (where “government official” shall, for purpesef this Section 10.6, include without
limitation health care providers in state-run htapiand health care systems and decision-makstatierowned or -controlled enterprises) ,
officials of international organizations, candidafer public office, or representatives of othesibesses or persons action on behalf of any of
the foregoing for the purpose of influencing demisi or actions or where such Payment would cobstitiolation of any applicable Anti-
Bribery Laws; and (b) has accepted any Paymerthiopurpose of influencing any decisions or acttonselp anyone (including but not
limited to any of the Parties) obtain or maintairsiness where such Payment would constitute violaif any Anti-Bribery Laws. Each Party
covenants that during the Term, it will ensure theither it, its Affiliates, nor any of their resgiize directors, officers and employees will
make, agree to, offer or accept any of the Paymestribed in (a) and (b).

10.7 No Other Representations or Warranties. EXCEPT FOR THE EXPRESS WARRANTIES THAT ARE EXRLTLY
SET FORTH IN ARTICLE 9 AND THIS ARTICLE 10, NO REEFSENTATIONS OR WARRANTIES WHATSOEVER, WHETHER
EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF MERCHAMABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-
INFRINGEMENT, OR NON-MISAPPROPRIATION OF THIRD PARTINTELLECTUAL PROPERTY RIGHTS, IS MADE OR GIVEN
BY OR ON BEHALF OF A PARTY. ALL REPRESENTATIONS AN WARRANTIES, WHETHER ARISING BY OPERATION OF LAW
OR OTHERWISE, ARE HEREBY EXPRESSLY EXCLUDED.

ARTICLE 11
INDEMNIFICATION

111 Indemnification by Vivus. Vivus shall defend, indemnify, and hold harmlesa@a its Affiliates, and their respective
officers, directors, employees, consultants antai#ed agents and their respective successorasaigns or heirs, as the case may be (the
“Sanofi Indemnitees”) from and against any and all Losses to the extmtlting from any Claim of a Third Party agaisgth Sanofi
Indemnitee based on or arising out of:

€) any misrepresentation or breach of any of Vivupresentations, warranties, covenants or obligatimuier this
Agreement ***; or

(b) the negligence or willful misconduct of, or violai of Applicable Law by, Vivus, its Affiliates, lensees, licensors,
distributors or their respective officers, direstoemployees, consultants or authorized agents tinideAgreement ***; or

The foregoing indemnity obligations shall not apfythe extent that the Losses of such Sanofi Imie® were caused by: (i) a breach of any
of Sanofi’'s representations, warranties, covenants,
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or obligations under this Agreement; or (ii) theligence or willful misconduct of, or violation éfpplicable Law by any Sanofi Indemnitee.

11.2 Indemnification by Sanofi. Sanofi shall defend, indemnify and hold harmlesauy¥j its Affiliates, and their respective
officers, directors, employees, consultants anaized agents and their respective successorasmighs or heirs, as the case may be (the
“Vivus Indemnitees” ) from and against any and all Losses to the ex@sutlting from any Claim of a Third Party agaisgth Vivus
Indemnitee based on or arising out of:

(a) any misrepresentation or breach of any of Sanofpgesentations, warranties, covenants or obligatimder this
Agreement; or

(b) the negligence or willful misconduct of, or violai of Applicable Law by, Sanofi, its Affiliatescknsees,
distributors or their respective officers, direstoemployees, consultants or authorized agents tinideAgreement.

(c) the Commercialization of any Product by SaritdiAffiliates, and sublicensees.

The foregoing indemnity obligation shall not apfythe extent that the Losses of such Vivus Indéenivere caused by: (i) a breach of any o
Vivus’ representations, warranties, covenants btigations under the Agreement ***; or (ii) the riggence or willful misconduct of, or
violation of Applicable Law by any Vivus Indemnitee

11.3 Indemnification Procedures. The Party claiming indemnity under this Article @the “Indemnified Party” ) shall give
written notice to the Party from whom indemnitybising sought (thendemnifying Party” ) as soon as reasonably practicable after learning
of a written Claim (“Indemnified Claim ”). Failure by an Indemnified Party to give notimean Indemnified Claim as soon as reasonably
practicable after receiving a writing reflectingchuClaim shall not relieve the Indemnifying Parfyite indemnification obligations hereunder
except and solely to the extent that such IndermmgffParty is actually prejudiced as a result ofrsiailure to give such notice. The
Indemnifying Party shall have the right to assuheedonduct and defense of the Indemnified clairh witunsel of its choice. The Indemnified
Party shall provide the Indemnifying Party withgeaable assistance in connection with the defehdedndemnified Claim. The Indemnifi
Party may monitor such defense with counsel afvta choosing at its sole expense. The Indemniffiagy may not settle the Indemnified
Claim without the prior written consent of the Indeified Party, such consent shall not be unreadgathheld, delayed or conditioned. If
the Indemnifying Party does not assume and corttieaefense of the Indemnified Claim as provideavab(a) the Indemnified Party may
assume and conduct the defense of the Indemnifiéa @t the Indemnifying Party’s expense; (b) thédmnified Party may consent to the
entry of any judgment or enter into any settlenveittt respect to the Indemnified Claim in any mantimer Indemnified Party may deem
reasonably appropriate (and the Indemnified Paegdmot consult with, or obtain any consent frdm, Indemnifying Party
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in connection therewith); and (c) the Indemnifyidgrty will remain responsible to indemnify the Intefied Party for Losses as provided in
this Article 11.

114 Limitation of Liability. NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANYEXEMPLARY, SPECIAL,
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, OR INDIRECT DAMAGES, COSTS OR EXPENSES (INCLUDING LOST PROFITS,
LOST REVENUES AND/OR LOST SAVINGS) ARISING FROM ORELATING TO ANY BREACH OF THIS AGREEMENT,
REGARDLESS OF ANY NOTICE OF THE POSSIBILITY OF SUGPAMAGES. NOTWITHSTANDING THE FOREGOING, NOTHING
IN THIS SECTION 11.4 IS INTENDED TO OR SHALL LIMIDR RESTRICT (A) THE INDEMNIFICATION RIGHTS OR
OBLIGATIONS OF ANY PARTY IN CONNECTION WITH THIRD RRTY CLAIMS UNDER SECTION 11.1 OR 11.2, (B) DAMAGES
AVAILABLE FOR A PARTY'S BREACH OF ARTICLE 2, OR THE** AVAILABLE FOR SANOFI AS SET FORTH IN SECTION &
OR (C) DAMAGES TO THE EXTENT ARISING FROM OR RELARNIG TO WILLFUL MISCONDUCT OR FRAUDULENT ACTS OR
OMISSIONS OF A PARTY.

115 Insurance. Each Party shall procure and maintain insurancedlffinsure) adequate to cover its obligationgheder and
which are consistent with normal business practiéggudent companies similarly situated. Sucluiasce shall be written by insurance
companies of good international reputation. Withomiting the generality of the foregoing, Sansfihsurance shall include, at minimum, the
following coverages:

(a) commercial general liability coverage with minimyo@r claim limits of at least $*** per occurrenceda$**
annual aggregate;

(b) excess liability/Jumbrella coverage with minimum p&im limits of at least $*** per occurrence anghaal
aggregate;

C roducts liability coverage with minimum per clalimits of at least $*** per occurrence and annugdeegate; and
p % g p p g

It is understood that the insurance requirementse@ihall not be construed to create a limit dfegitParty’s liability with respect to its
indemnification obligations under this Article 1Each Party shall provide the other Party with tentevidence of such insurance upon req

ARTICLE 12
CONFIDENTIALITY

121 Confidentiality. Except to the extent expressly authorized by tljse@ment or otherwise agreed in writing by theiPart
each Party agrees that, for the Term and for **argethereatfter, it shall keep confidential and lshatl publish or otherwise disclose and shall
not use for any purpose other than as providehftitis Agreement any Confidential Information bét
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other Party except for that portion of such infotiora or materials that the receiving Party can destrate by competent proof:

€) was already known to the receiving Party or itslfstie, other than under an obligation of confidalitty, at the time
of disclosure by the other Party;

(b) was generally available to the public or otherwiae of the public domain at the time of its distlee to the
receiving Party;

(c) became generally available to the public or otheevgart of the public domain after its disclosurd ather than
through any act or omission of the receiving Partigreach of this Agreement;

(d) is subsequently disclosed to the receiving Parfisokffiliate by a Third Party without obligatiorsf confidentiality
with respect thereto; or

(e) is subsequently independently discovered or deeeldny the receiving Party or its Affiliate withothie aid,
application, or use of Confidential Information.

Notwithstanding the foregoing, the receiving Pamnigy disclose without violation of this Agreementisyportion of the Confidential
Information as is required or permitted to be disel if, on the advice of counsel, it is requirader Applicable Law or pursuant to legal
process to disclose such Confidential Informatibthe other Party; provided that unless otherwisdipited by Applicable Law, the receiving
Party first advises the disclosing Party of sud¢knded disclosure and provides the disclosing Reittythe opportunity to seek appropriate
judicial or administrative relief to avoid, or obtaconfidential treatment of, such disclosure atdisclosing Par’s sole cost and expense.

The confidentiality provisions set forth herein blsapersede and replace the Existing Confidetyidlgreement and shall be deemed
to cover all confidential information disclosedadtained under the Existing Confidentiality Agreeme

12.2 Authorized Disclosure. Each Party may disclose Confidential Informatiotohging to the other Party to the extent such
Party determines such disclosure is reasonablyssacgin the following situations:

(a) prosecuting or defending litigation relating tostiiigreement;
(b) in the case of Vivus, disclosure to MTPC as regupearsuant to the MTPC Agreement;
(c) in the case of Vivus as the receiving Party, dsate to its licensees, sublicensees, and colladbsraiith respect to

the Product outside the Sanofi Territory or outdfteField, but solely to the extent that such @terftial Information (i) raises any material
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concerns regarding the safety of any Productin(@djcates or suggests a potential material liabditeither Vivus or the applicable licensee,
sublicensee, or collaborator to Third Parties inr@ztion with any Product; (iii) is reasonably likéo lead to a recall or market withdrawal of
any Product; or (iv) relates to any Product angé&sonably likely to have a material impact on guRatory Approval of any Product in such
licensee’s, sublicensee’s, or collaborator’s teryitprovidedthat each such disclosee must be bound by obligatbconfidentiality and non-
use no less stringent than those set forth in @estl2.1 and 12.2 prior to any such disclosurefartder provided that Vivus shall cause any of
its licensees to commit to the same obligationssiradl disclose to Sanofi any confidential inforioatreceived from any licensee of the Vivus
Technology in order to enable Sanofi, its Affiliat@nd licensees to address adequately the sitea@riorth in the sub-sections (i) to (iv) of
this Section 12.2 (c);

(d) disclosure to its and its Affiliates’ respectiveatitors, officers, employees, consultants, attanpsofessional
advisors, lenders, insurers, Service Providerssabticensees only on a need-to-know basis andysasehecessary in connection with this
Agreement, provided that each disclosee must badby obligations of confidentiality and non-useless stringent than those set forth in
Sections 12.1 and 12.2 prior to any such discloand

(e) disclosure to any bona fide potential or actuakster, acquirer, merger partner, or other potentialctual financial
partner (and/or their respective consultants, ia#lgs, professional advisors) on a need-to-knowsleasi solely for the purpose of evaluating a
potential investment, acquisition, merger, or simitansaction; provided that each disclosee meisioind by obligations of confidentiality &
non-use no less stringent than those set fortleati@hs 12.1 and 12.2 prior to any such disclosiifee receiving Party shall be liable for any
breach of such confidentiality and non-use oblmaiby any such Third Party.

12.3 Publicity; Terms of Agreement.

(a) The Parties agree that the material terms of thie@ment are the Confidential Information of bo#nties, subject
to the authorized disclosure provisions set fantBéction 12.2 and this Section 12.3.

(b) Each Party shall have the right to make an indizigwblic announcement of the execution of thisesgnent, the
content and timing of which shall be mutually agieg@on by the Parties. After release of the prelemse announcing this Agreement, if ei
Party desires to make a public announcement coimgetime material terms of this Agreement, suchyPstitll give reasonable prior advance
notice of the proposed text of such announcemethtet@ther Party for its prior review and approgalgch approval not to be unreasonably
withheld, conditioned or delayed. A Party commegidn such a proposed press release shall pragidernments, if any, within *** after
receiving the press release for review. NeithetyPshall be required to seek the permission ofotiver Party to disclose any information
already disclosed or otherwise in the public domainvided such information
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remains accurate.

(c) Vivus may publicly disclose without violation ofihAgreement, such terms of this Agreement ascar¢he advice
of Vivus’ counsel, required by the rules and regates of the SEC or any other applicable entityihgvegulatory authority over Vivus’
securities; provided that Vivus advises Sanofiumtsintended disclosures and requests confidengi@aiment of certain commercial terms and
technical terms hereof to the extent such confidetreatment is reasonably available to Vivus.the event of any such filing, Vivus will
provide Sanofi, a reasonable time prior to filimgth a copy of the Agreement marked to show prawisifor which Vivus intends to seek
confidential treatment and shall reasonably comsidd incorporate Sanofi’'s comments thereon tektent consistent with the legal
requirements applicable to Vivus and that govedacéon of information from material agreementd thast be publicly filed. Sanofi shall
provide any such comments as promptly as practcabl

ARTICLE 13
TERM AND TERMINATION

13.1 Term. This Agreement shall commence as of the Effectia&and, unless sooner terminated as provided méeeushall
expire as follows:

(a) As to the Product in each country in the Samefritory, this Agreement shall expire upon theieation of the Royalty
Payment Term with respect to such Product in socimity; provided, however, that Sanofi’s obligatiomder Section 7.5 to reimburse Vivus
for Sanofi’'s pro-rata share of any sales milestoaid by Vivus to MTPC shall survive if such saledestone has not yet come due (with such
pro-rata share being based on Sanofi's pre-teriimétet Sales); and

(b) This Agreement shall expire in its entirety nghe expiration of all royalty payment obligaticerésing under Section 7.4
of this Agreement with respect to the Product ircalintries in the Sanofi Territory.

13.2 Effect of Expiration . Following the expiration of this Agreement punsutd Section 13.1, Sanofi shall have the royé&ite,
fully paid-up, perpetual right, under the Vivus fiaology and the Vivus Trademarks to: (i) Manufaetar have Manufactured the Product
inside and outside of the Sanofi Territory and@9mmercialize the Product in the Sanofi Territory.

13.3 Termination by Either Party for Cause.

(a) Breach. Either Party shall have the right to terminate hggeement upon written notice to the other Pdrsuch
other Party, after receiving written notice frone tierminating Party identifying a material breagrsbch other Party of its obligations under
this Agreement, fails to cure such material breaithin *** from the date of such notice (or, if shic
*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.

ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH  THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24b-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.

46




material breach cannot be cured within such ***ipeyif the non-terminating party does not commeaeé diligently continue actions to cure
same during such *** period), or, in the case ofrpant obligations, *** from the date of such noticéor the avoidance of doubt (and without
limiting Vivus’ remedies for any other breaches3gnofi), Sanofi’'s uncured failure to pay the ameus#t forth in Section 7.1 or Section 7.2
shall be deemed to be a material breach of thisément.

(b) Government Action. Vivus shall have the right to terminate this Agresmimmediately upon written notice to
Sanofi on a country by country basis if eithertef following occurs: (i) Sanofi is subject to @stigation or any enforcement actions by the
competent authorities in any country in the Safefiritory for violation of the Applicable Laws gawveng the promotion of drug products in
Sanofi Territory; or (ii) Sanofi is excluded fronanpicipation in a healthcare program in any couiirthe Sanofi Territory.

13.4 Termination for Patent Challenge. Vivus may terminate this Agreement in its entirepon written notice to Sanofi if
Sanofi or any Affiliate, directly or indirectly, dividually or in association with any other persorentity, commences any action or proceedin
that challenges the validity, enforceability or ge@f any Vivus Patent in the Sanofi Territory loe ¥ivus Territory. In the event Sanofi is
aware that a sublicensee of its license rightsumeter, directly or indirectly, individually or inrsaociation with any other person or entity,
commences any action or proceeding that challetingegalidity, enforceability or scope of any Vivlatent in the Sanofi Territory or the Vi\
Territory, Sanofi shall promptly terminate the @pable sublicense. If Sanofi does not terminatthgublicense within *** of Sanofi becomi
aware of such challenge, Vivus may terminate tlgge@ment in its entirety upon written notice to &an

135 Termination by Sanofi for Convenience. Sanofi shall have the right to terminate this égmnent in whole or on a country-
by-country basis, for convenience, at any timerdpiis term upon *** prior written notice to Vivus.

13.6 Alternative to Termination by Sanofi for Vivus’ Breach. In the event that Vivus defaults with respect ty ahits material
obligations under this Agreement and does not sucé default within *** after the receipt of a netifrom Sanofi specifying the nature of,
requiring the remedy of, such default (or, if sdefault cannot be cured within such *** period\ifvus does not commence and diligently
continue actions to cure same during such *** pdrithen Sanofi may, in lieu of terminating thisrAgment in its entirety as provided in
Section 13.3(a), elect to continue this Agreemeritiil force and effect except, upon written notioe/ivus of Sanofi's election under this
Section 13.6, as follows:

€) Vivus shall have no further rights to receive répgursuant to Section 4.8; and

(b) Sanofi shall have the right to set off, against payments or other amounts due by Sanofi but nidttpavivus, all
direct damages that have been suffered by
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Sanofi in whole or in part due to the default thave rise to Sanofi's election under this Sectipoyided howeverthat any set off shall only
apply with respect to any undisputed amount of slazhages.

13.7 Termination Upon Bankruptcy . Either Party shall have the right to termindtis Agreement immediately by providing
written notice, if: (a) the other Party applies émrconsents to the appointment of a receivertasysiquidator or custodian of itself or of all@r
substantial part of its assets, (b) the other Ragles a general assignment for the benefit af@ditors, (c) the other Party is dissolved or
liquidated in full or in substantial part, (d) thther Party is the subject of voluntary or invoamtbankruptcy proceedings instituted on behalf
of or against such other Party (except for invampbankruptcy proceedings which are dismissedimvittt), or (e) the other Party takes any
corporate action for the purpose of effecting afithe foregoing.

13.8 Effect of Early Termination of the Agreement. Upon early termination of this Agreement pursuarféction 13.7 or early
termination by Vivus pursuant to Sections 13.33#lor by Sanofi pursuant to Sections 13.3 or 1Bé&following shall apply (in addition to
any other rights and obligations under Section8-13.13 or otherwise under this Agreement with eespo such termination)

(a) The licenses granted to Sanofi under Section Mlttamlicense granted to Vivus under Section 2(D(shall
terminate, subject to Section 13.9 (and, as betweeRarties, all rights in the Vivus Technologyl éine Vivus Trademark shall revert to Viv
and all rights in the Sanofi Technology shall ré¥erSanofi, subject to the licenses granted tau¥iunder Section 2.2(a)(ii) and, if applicable,
Section 13.8(c));

(b) Except in the cases of termination by Sanofi purst@Sections 13.3 or 13.7, to the extent peruahite Applicable
Law, Sanofi shall transfer and assign to VivusRafulatory Materials and Regulatory Approvals wéhpect to Product that are Controlled by
Sanofi or its Affiliates, if any;

(c) Except in the cases of termination by Sanofi purstmSections 13.3 or 13.7, Sanofi shall granfitais a non-
exclusive, royalty-free license under the Sanofifirelogy solely as may be necessary for the Dewedop and Commercialization of the
Product by Vivus in the Sanofi Territory;

(d) Except in the cases of termination by Sanofi purstmSections 13.3 or 13.7, Sanofi shall grantitaus an
exclusive, royalty-free license under any Sanofidemark, to Commercialize the Product in any cquoitthe Sanofi Territory where such
Sanofi Trademark is used;

(e) Except in the cases of termination by Sanofi purst@aSections 13.3 or 13.7, Sanofi shall provieesonable
assistance, at no cost to Vivus, as may be realonabessary for Vivus to commence or continue Dmpiag and Commercializing the
Product in
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the Sanofi Territory, including without limitatiompon request of Vivus, using reasonable effor{@)dransfer any agreements or
arrangements with distributors that apply solelyhi sale or supply of Product in the Sanofi Teryit and (B) amend any agreement or
arrangements with distributors that apply bothh®tale or supply of the Product in the Sanofiifayr and to the sale or supply of other
products, so as to transfer to Vivus the rightglgalith respect to Product in the Sanofi Territcapd

() all sublicenses granted by Sanofi to AffiliatesTdird Parties under the Vivus Technology shall indiagely
terminate.

13.9 Right to Sell Stock on Hand. Provided that Sanofi is not in material breathry obligation under this Agreement at the
time of any termination of this Agreement, Sanbflshave the right for *** thereafter to disposkatl quantities of Product then in its
inventory and to complete Manufacture of and dispafsany work-in-progress then being Manufactuesdthough this Agreement had not
terminated. Sanofi shall pay royalties thereoradoordance with the provisions of this Agreemastthough this Agreement had not
terminated. Notwithstanding the foregoing, Vivaisé have the right, at any time following termiiaatt, to purchase from Sanofi any or all of
such Product and work-in-progress at the manufagfwost therefor.

13.10 Certain Pre-Termination Liabilities . Following termination of this Agreement, Sangtiiall retain liability for payment of
all gross to net sales deductions (including returebates and chargeback) of Products that wédegor to the effective date of termination
(or during the post-termination sales period coqieted under Section 13.9). To the extent thatahg such deductions are charged to or
otherwise borne by Vivus, Sanofi shall reimburseugi promptly (but in any event no later than ***ydafollowing Sanofi’s receipt of an
invoice therefor.

13.11 Sales Volume Sanofi shall use commercially reasonable effiaresnsure that the average monthly sales voluneadt
Product leading up to the effective date of termama(or if applicable, the end of *** period pursat to Section 13.9) does not substantially
exceed the average monthly sales volume of suatuBtdor the *** period prior to date of the notioétermination, and in any event Sanofi
shall not take any affirmative action to cause smaitome.

13.12 Accrued Liabilities; Other Remedies. Termination or expiration of this Agreement folyaeason shall not release either
Party from any liability or obligation that alreatigs accrued prior to such expiration or termimafincluding any milestone or other payment
that has been triggered by an event occurring poitne effective date of termination or expirajiamor affect the survival of any provision
hereof to the extent it is expressly stated toigarsuch termination. Termination or expiratiortiois Agreement for any reason shall not
constitute a waiver or release of, or otherwisééemed to prejudice or adversely affect, any rigletsedies or claims, whether for damage
otherwise, that a Party may have hereunder omtlagtarise out of or in connection with such terrtiovaor expiration.
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13.13 Survival. The following provisions shall survive any expigatior termination of this Agreement for the peraidime
specified: Section 2.2(a) (ii), 2.2(b), 4.9, 7.9, 8.1, 13.2, 13.8, 13.9, 13.10, 13.12, and 13tkles 11, 12, 14, and 15; and any necessary
definitions in Article 1.

ARTICLE 14
DISPUTE RESOLUTION

141 Governing Law. Resolution of all disputes arising out of or tethto this Agreement or the validity, construction
interpretation, enforcement, breach, performangpli@ation or termination of this Agreement and aesnedies relating thereto, shall be
governed by and construed under the substantive ¢dithe State of New York, United States of Amariexcluding any conflicts or choice of
law rule or principle that might otherwise refenstruction or interpretation of this Agreementhe substantive law of another jurisdiction.

14.2 Disputes. The Parties recognize that disputes as to cemtakters may from time to time arise during thenThich relate
to either Party’s rights and/or obligations hereemdt is the objective of the Parties to estdibfisocedures to facilitate the resolution of
disputes arising under this Agreement in an expedignner by mutual cooperation and without respolitigation. To accomplish this
objective, the Parties agree to meet and discugsad faith any disputes, controversies or diffeesnwhich may arise between the Parties ou
of or in relation to or in connection with this Aggment, including any alleged failure to performbeach, of this Agreement, or any issue
relating to the interpretation or application otAgreement. Such good faith efforts shall inelad least one in-person meeting between the
chief executive officers of each Party. If the teats not resolved within *** following the requiefer discussions, either Party may then
invoke the provisions of Section 14.3.

14.3 Arbitration.

(a) Claims. Subject to Section 14.4 below, any claim, dispateontroversy of whatever nature arising oubof
relating to this Agreement that is not resolvedarr8ection 14.1 within the required *** period, lnding, without limitation, any Claim
concerning the interpretation, effect, terminatiealjdity, performance and/or breach of this Agreatshall be resolved by final and binding
arbitration administered by the International Chamdf Commerce” ICC ”). The arbitration and all associated discovery proicess anc



communications shall be conducted in English, &edarbitration shall be held in New York, New YotkSA.

(b) English Language. All proceedings shall be held in English andaas$cribed record prepared in English.
Documents submitted in the arbitration (the oritgrad which are not in English) shall be submittedether with a reasonably complete and

accurate English translation.
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(c) Selection of Arbitrators . The Parties shall each choose one arbitrattinvit* days of receipt of notice of the
intent to arbitrate and the said two arbitratomallstelect by mutual agreement a third arbitratihiw *** days after they have been selected as
arbitrators. If no arbitrator is appointed withire times herein provided or any extension of tihat is mutually agreed on, the ICC shall mak
such appointment (i.e. shall appoint three arldtsgtwithin *** days of such failure.

(d) Arbitrators’ Award.  The arbitrators’ award shall include a writteatstnent describing the essential findings and
conclusions on which the award is based, incluttiegcalculation of any damages awarded. The atbitshall, in rendering his or her
decision, apply the substantive laws of the Statéeav York, without giving effect to its conflictsf laws principles. The arbitrators’ authority
to award special, incidental, consequential or fiesndamages shall be subject to the limitatiorf@eh in Section 11.4. The award rendered b
the arbitrators shall be final, binding and non-egdpble, and judgment may be entered upon it incanyt of competent jurisdiction.

(e) Costs. Each Party shall bear its own attorrefges, costs, and disbursements arising out drthigration, and shz
pay an equal share of the fees and costs of tliteadioos; provided, howevethe arbitrators shall be authorized to determinetiver a Party is
the prevailing party, and if so, to award to thavailing party reimbursement for any or all ofriésisonable attorneys’ fees, costs and
disbursements (including, for example, expert véitnkees and expenses, photocopy charges, travehsagetc.), and/or the fees and costs of
the ICC and the arbitrators.

14.4 Court Actions. Nothing contained in this Agreement shall denfiei Party the right to seek injunctive or otheuitable
relief from a court of competent jurisdiction iretbontext of dona fideemergency or prospective irreparable harm, and andction may be
filed and maintained notwithstanding any ongoingcdssions between the Parties or any ongoing atibitrproceeding. In addition, either
Party may bring an action in any court of compepensdiction to resolve disputes pertaining to #adidity, construction, scope, enforceabill
infringement or other violations of Patents or otinéellectual property rights, and no such clalmalsbe subject to arbitration pursuant to
Section 14.2.

ARTICLE 15
MISCELLANEOUS

15.1 Entire Agreement; Amendment. This Agreement, including the Exhibits heretts<orth the complete, final and exclus
agreement and all the covenants, promises, agregmerranties, representations, conditions anérstandings between the Parties hereto
with respect to the subject matter hereof and s@plers, as of the Effective Date, all prior agreémand understandings between the Parties
with respect to the subject matter hereof, inclgdhre Existing Confidentiality Agreement. The fgoéng shall not be interpreted as a waive
any remedies available to either Party as a re$alhy breach, prior to the Effective
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Date, by the other Party of its obligations pursuha Existing Confidentiality Agreement. There ao covenants, promises, agreements,
warranties, representations, conditions or undedstgs, either oral or written, between the Patber than as are set forth herein and the
No subsequent alteration, amendment, change oti@uth this Agreement shall be binding upon theiPa unless reduced to writing a
signed by an authorized officer of each Party.

15.2 Force Majeure. Both Parties shall be excused from the perfooaani their obligations under this Agreement toekeent
that such performance is prevented by force majandethe nonperforming Party promptly provides cetif the prevention to the other Party.
Such excuse shall be continued so long as the timmadionstituting force majeure continues and theperforming Party takes reasonable
efforts to remove the condition. For purposesid Agreement, force majeure shall mean conditimgnd the control of the Parties,
including an act of God, war, civil commotion, taist act, labor strike or lock-out, epidemic, faé or default of public utilities or common
carriers, destruction of production facilities oaterials by fire, earthquake, storm or like catgste, and failure of plant or machinery
(provided that such failure could not have beewgméed by the exercise of skill, diligence, anddemce that would be reasonably and
ordinarily expected from a skilled and experienpetson engaged in the same type of undertakingrihdeame or similar circumstances).
Notwithstanding the foregoing, a Party shall noekeused from making payments owed hereunder beadwsforce majeure affecting st

Party.

15.3 Notices. Any notice required or permitted to be given unitiés Agreement shall be in writing, shall specifigaefer to this
Agreement, and shall be addressed to the appreftaty at the address specified below or suclr atfidress as may be specified by such
Party in writing in accordance with this Section3,%nd shall be deemed to have been given f@ugtioses when received, if hand-delivered
or by means of facsimile or other electronic traission, or one Business Day after being sent lgpatable overnight delivery service.

If to Vivus: Vivus, Inc.
351 E. Evelyn Avenue
Mountain View, CA 94041
Attention: General Counsel
Fax: +1 (650) 934-5389

With a copy to: Hogan Lovells US LLP
4085 Campbell Ave.
Suite 100
Menlo Park, CA 94025
Attention: Shane Albright
Fax: +1 (650) 463-4199
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If to Sanofi: Sanofi
54 rue La Boétie
75008 Paris, France
Attention: Vice-President Corporate Licensing
Fax: +33 (1) 53 77 46 76

With a copy to: Sanofi
54 rue La Boétie
75008 Paris, France
Attention: General Counsel
Fax: +33 (1) 53 77 43 03

15.4 No Strict Construction; Headings; Interpretation. This Agreement has been prepared jointly and statlbe strictly
construed against either Party. Ambiguities, if,dn this Agreement shall not be construed againgtParty, irrespective of which Party may
be deemed to have authored the ambiguous providiba.headings of each Article and Section in Agseement have been inserted for
convenience of reference only and are not intenadéichit or expand on the meaning of the languagygained in the particular Article or
Section. The definitions of the terms herein agggyally to the singular and plural forms of therte defined. Whenever the context may
require, any pronoun will include the correspondimasculine, feminine and neuter forms. The wondsltide”, “includes” and “including”
will be deemed to be followed by the phrase “withlimitation.” Unless the context requires otherwise, (a) anynd&fn of or reference to ai
agreement, instrument or other document hereinb&iltonstrued as referring to such agreementuimsint or other document as from time to
time amended, supplemented or otherwise modifigljést to any restrictions on such amendments,lsammts or modifications set forth
herein or therein), (b) any reference to any laareim will be construed as referring to such lang any rules or regulations promulgated
thereunder as from time to time enacted, repeal@hended, (c) any reference herein to any persibbevconstrued to include the person’s
successors and assigns, (d) the words “hereinfgtiiéand “hereunder”, and words of similar impawil|l be construed to refer to this
Agreement in its entirety and not to any particyeovision hereof, (e) any reference herein totbeds “mutually agree” or “mutual written
agreementWill not impose any obligation on either Party tree to any terms relating thereto or to engaghsicussions relating to such ter
except as such Party may determine in such Patyésdiscretion, except as expressly providedisAlgreement, (f) as applied to a Party, the
word “will” shall be construed to have the same nieg and effect as the word “shall,” and (g) aferences herein without a reference to any
other agreement to Articles, Sections, or Exhimtsbe construed to refer to Articles, Sectionsddxhibits of or to this Agreement.

155 Assignment. Neither Party may assign or transfer this Agreenor any rights or obligations hereunder withibgt prior
written consent of the other, except that a Pady make such an assignment without the other Raectyisent to such Party’s Affiliate or to a
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successor to all or substantially all of the assetsusiness of such Party to which this Agreenpentains. Any permitted successor or assis
of rights and/or obligations hereunder shall, imrding to the other Party, expressly assume paréarce of such rights and/or obligations.
Notwithstanding any assignment of this Agreemdmd,assigning Party shall remain liable for perfamosof its obligations hereunder, unl

the non-assigning Party agrees otherwise in writiiige Vivus Technology shall exclude any intellettproperty held or developed by a
permitted successor of Vivus prior to the trangacin which it became a successor of such Party e Sanofi Technology shall exclude any
intellectual property held or developed by a pemditsuccessor of Sanofi prior to the transactionhiich it became a successor of such Party.
Any assignment or attempted assignment by eithey Raviolation of the terms of this Section 15all be null, void and of no legal effect.

15.6 Records Retention. Each of Vivus and Sanofi will maintain compleied accurate records pertaining to its activitiedeau
this Agreement, including records pertaining to 8lepment or Commercialization of any Products ambrts and information provided to ¢
Regulatory Authority or other governmental authgnit accordance with Applicable Law. Each of \dvand Sanofi will retain such records
for a duration prescribed by Applicable Law, but moany event for less than *** years after thédefive Date (or longer if a Party is notified,
ordered or otherwise required to maintain suchnactor a longer period in connection with a legreidceeding or government investigation).

15.7 No Solicitation. During *** years following the Effective Dategither Sanofi nor any of its Affiliates will soltoor
endeavor to entice away from Vivus or its Affiliafdnire, or offer employment to, any person ortgntho is, or was within the *** period
immediately prior thereto, employed by Vivus orAtffiliates, or otherwise interfere with any sucérpon’s relationship with Vivus or its
Affiliates; provided, however, that this restrigicovenant shall not prohibit Sanofi or its Affiea from making any general solicitation for
employees or engaging in public advertising of eypient opportunities (including through the usemfloyment agencies) not specifically
directed to any of Vivus’ or its Affiliates’ respie directors, officers or employees.

15.8 Successors and Assigns; No Third Party Beneficiage This Agreement will be binding upon and inurefte benefit of
the Parties and their successors and permittegrassNo provision of this Agreement, express @lied, is intended to or will be deemed to
confer upon Third Parties any right, benefit, regneadaim, liability, reimbursement, claim of action other right of any nature whatsoever
under or by reason of this Agreement other tharPirties and, to the extent provided in Section$ afd 11.2, the Indemnified Parties.
Without limitation, this Agreement will not be cdnsged so as to grant employees of either partynncauntry any rights against the other
Party pursuant to the laws of such country.

15.9 Performance by Affiliates. Any obligation of Vivus under or pursuant tostiligreement may be satisfied, met or fulfilled,
in whole or in part, at Vivussole and exclusive option, either by Vivus directhby any Affiliate of Vivus that Vivus causesdatisfy, meet @
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fulfill such obligation, in whole or in part. Amgbligation of Sanofi under or pursuant to this Agreent may be satisfied, met or fulfilled, in
whole or in part, at Sanofi's sole and exclusiviap either by Sanofi directly or by any Affiliatd Sanofi that Sanofi causes to satisfy, meet
or fulfill such obligation, in whole or in part. a€h of the Parties guarantees the performancé aftadns, agreements and obligations to be
performed by any Affiliates of such Party under tdens and conditions of this Agreement, and stalke its Affiliates to comply with the
provisions of this Agreement in connection withtlsperformance. Any breach by a Party’s Affiliafeaay of such Party’s obligations under
this Agreement shall be deemed a breach by sudi, Rad the other Party may proceed directly againsh Party without any obligation to
first proceed against such Party’s Affiliate.

15.10 Further Assurances and Actions Each Party, upon the request of the other Paitiiput further consideration, will do,
execute, acknowledge, and deliver or cause to be,dexecuted, acknowledged or delivered all suchdu acts, deeds, documents,
assignments, transfers, conveyances, powers eshajtoinstruments and assurances as may be refgoeabssary to effect complete
consummation of the transactions contemplated isyAgreement, and to do all such other acts, ashmayecessary or appropriate in order to
carry out the purposes and intent of this Agreem@&ie Parties agree to execute and deliver su@r dbcuments, certificates, agreements ar
other writings and to take such other actions ag Ibeareasonably necessary in order to consummaiepbement expeditiously the transacti
contemplated by this Agreement.

15.11 Compliance with Applicable Law. Each Party shall comply with all Applicable Lainghe course of performing its
obligations or exercising its rights pursuant tis #hgreement.

15.12 Severability . If any one or more of the provisions of this Agment is held to be invalid or unenforceable byaurt of
competent jurisdiction from which no appeal carobés taken, the provision shall be considered el/érom this Agreement and shall not
serve to invalidate any remaining provisions heréldie Parties shall make a good faith effort f@aee any invalid or unenforceable provision
with a valid and enforceable one such that theabivjes contemplated by the Parties when enteriisgAreement may be realized.

15.13 No Waiver. Any delay in enforcing a Party’s rights undesthAgreement or any waiver as to a particular défauother
matter shall not constitute a waiver of such Partights to the future enforcement of its rightsleinthis Agreement, except with respect to an
express written and signed waiver relating to diqaar matter for a particular period of time.

15.14 Independent Contractors. Each Party shall act solely as an independentactotr, and nothing in this Agreement shall be
construed to give either Party the power or authoo act for, bind, or commit the other Party myavay. Nothing herein shall be construed tc
create the relationship of partners, principal agent, or joint-venture partners between the Partie
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15.15 Counterparts . This Agreement may be executed in one (1) orengounterparts, including by facsimile or otherctienic
transmission, each of which shall be deemed annafigout all of which together shall constituteecand the same instrument.

Signature Page to Follow
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IN WITNESS WHEREOF, the Parties have executed this Agreement in duplicdginals by their duly authorized officers dshe Effective
Date.

VIVUS, INC. SANOFI

By: /s/ John L. Slebi By: /s/ Philippe Goupi

Name: John L. SLEBIF Name: Philippe GOUPI

Title: Vice President, Business Development Title:  Vice-President, Corporate Licenses,

Strategy and Business Developm

*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24b-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.




EXHIBITS

Exhibit A Existing PDE-5 Inhibitors

Exhibit B Sanofi Territory

Exhibit C Vivus Patents

Exhibit D Vivus Trademarks / Trademarks’ Guidelines and @u&bontrol
Exhibit E Terms and Conditions of Vivus Supply Agreement

Exhibit F Letter Agreement between ***
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EXHIBIT A
EXISTING PDE-5 INHIBITORS

*%%
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EXHIBIT B
SANOFI TERRITORY

Africa :

Egypt

Sudan

Algeria

Morocco

South Africa

Tunisia

Libya

Burkina Faso

Gambia

Guinea

Mali

Mauritania

Sao Torne

Senegal

Benin

Ivory Coast

Togo

Niger

Chad

Kenya

Mauritius

Ethiopia

Uganda

Tanzania

Eritrea

Somalia

Seychelles Island

Burundi

Rwanda

Cameroon

Gabon

Congo

Madagascar

Democratic Republic of Congo
Djibouti

Central African Republic
Islamic Republic of Comoros
Republic of Equatorial Guinea
Nigeria

Ghana

Liberia

Sierra Leone
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Angola
Mozambique
Zambia
Zimbabwe
Malawi
Botswana
Namibia

Middle East — Turkey :

Turkey
Saudi Arabia
Yemen
Qatar
Bahrain
United Arab Emirates
Oman
Kuwait
Lebanon
Syria

Jordan
Palestine
Iraq

Iran

Israel

Eurasia :

Azerbaijan
Kazakhstan
Kirghizstan
Uzbekistan
Georgia
Armenia
Russia
Ukraine
Byelorussia
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EXHIBIT C
VIVUS PATENTS

*%%
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EXHIBIT D
VIVUS TRADEMARKS / TRADEMARKS GUIDELINES AND QUALIT Y CONTROL

STENDRA
Application

Country in SANOFI Territory Number Filing date Status
Egypt A0031657 7-Sef-2012 pending
Sudar A0031657 7-Sef-2012 pending
Algeria 130571 14-Fet-2013 pending
Morocco A0031657 7-Sef-2012 pending
South Africa 2012/2404( 7-Sef-2012 pending
Tunisia TN/E/2013/0029¢ 2/13/2013 pending
Libya In proces:

Sao Torne A0031657 7-Sef-2012 pending
Kenya A0031657 7-Sef-2012 pending
Madagasca A0031657 7-Sef-2012 pending
Ghans A0031657 7-Sef-2012 pending
Liberia A0031657 7-Sef-2012 pending
Sierra Leon A0031657 7-Sef-2012 pending
Mozambique A0031657 7-Sef-2012 pending
Zambia A0031657 7-Sef-2012 pending
Botswanz A0031657 7-Sef-2012 pending
Namibia A0031657 7-Sef-2012 pending
Turkey A0031657 7-Sef-2012 pending
Saudi Arabie 192302 16-Fet-2013 pending
Yemen 61718 17-Fet-2013 pending
Qatar In proces:

Bahrain A0031657 7-Sef-2012 pending
United Arab Emirate 190455 21-Apr-2013 pending
Oman A0031657 7-Sef-2012 pending
Kuwait 137985 1C-Mar-2013 pending
Lebanon 149990 28-Apr-2013 pending
Syria A0031657 7-Sef-2012 pending
Jordar filed 25-Fet-2013 pending
Iraq 64002 21-Fet-2013 pending
Iran A0031657 7-Sef-2012 pending
Israel A0031657 7-Sef-2012 pending
Azerbaijan A0031657 7-Sef-2012 pending
Kazakhstar A0031657 7-Sef-2012 pending
Kirghizstan A0031657 7-Sef-2012 pending
Uzbekistar A0031657 7-Sef-2012 pending
Georgia A0031657 7-Sef-2012 pending
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Armenia A0031657 7-Sef-2012 pending

Russia A0031657 7-Sef-2012 pending

Ukraine A0031657 7-Sef-2012 pending

Byelorussia (Belarus A0031657 7-Sef-2012 pending
SPEDRA

Country in SANOFI Application

Territory No./Registration No. Filing date Status

Egypt A0029395 18-Apr-2012 pending

Sudar A0029395 18-Apr-2012 pending

Algeria In proces:

Morocco A0029395 1S-Apr-2012 pending

South Africa 2012/1039¢ 23-Apr-2012 pending

Tunisia In proces:

Libya In proces:

Sao Tome A0029395 18-Apr-2012 pending

Kenya A0029395 18-Apr-2012 pending

Madagasca A0029395 18-Apr-2012 pending

Ghans A0029395 18-Apr-2012 pending

Liberia A0029395 1S-Apr-2012 pending

Sierra Leon A0029395 18-Apr-2012 pending

Mozambique A0029395 1S-Apr-2012 pending

Zambia A0029395 18-Apr-2012 pending

Botswang A0029395 18-Apr-2012 pending

Namibia A0029395 18-Apr-2012 pending

Turkey A0029395 18-Apr-2012 pending

Saudi Arabic In proces:

Yemen In process

Qatar In process

Bahrain A0029395 1S-Apr-2012 pending

United Arab Emirate In proces:

Oman A0029395 18-Apr-2012 pending

Kuwait In proces:

Lebanon In process

Syria A0029395 18-Apr-2012 pending

Jordar In proces:

Iraq In process

Iran A0029395 1S-Apr-2012 pending

Israel A0029395 18-Apr-2012 pending

Azerbaijan A0029395 18-Apr-2012 pending

Kazakhstar A0029395 18-Apr-2012 pending

Kyrgyzstan A0029395 18-Apr-2012 pending

Uzbekistar A0029395 18-Apr-2012 pending

*** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI
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Georgia A0029395 18-Apr-2012 pending

Armenia A0029395 1S-Apr-2012 pending

Russia A0029395/111867 18-Apr-2012 registerec
Ukraine A0029395/111867 1S-Apr-2012 registerec
Byelorussia (Belarus A0029395 18-Apr-2012 registerec

Trademark Quality Control Provisions:

*** Sanofi agrees that at all times during the terrhisf Agreement and any extensions thereof, itsiees\and goods shall be of such standar
and quality as to be adequate and suited to thegiron of the Vivus Trademarks and the goodwilasated therewith (the “Goodwill”). Any
use of the Vivus Trademarks in substantially thees@orm as they are currently used by Vivus oranreection with the goods manufactured tc
substantially the same standards and quality asuarently in force by Vivus is hereby deemed apptbwithout further submission being
required. If Sanofi intends to make any changeswvioald reasonably be expected to adversely affecGoodwill, Sanofi shall, before using
the Vivus Trademarks or providing the goods angises, obtain the prior approval of Vivus by suldiing representative samples of such
modified trademarks or goods, or materials assediaftith such services, to Vivus. Any such propassel submitted to Vivus shall be deemed
approved upon the passage, without written objectd*** after submission. Vivus shall have, aas®nable times and on reasonable notice,
the right to inquire regarding the services prouithy Sanofi and the right to inspect Sanofi's usthe Vivus Trademarks and the manufacture
of the goods on which the Vivus Trademarks are wsquoposed to be used in order to carry out gpate quality control. Sanofi agrees

(i) to use the Vivus Trademarks only in a mannat thill not (a) damage the reputation of or intggaf the Vivus Trademarks, (b) damage in
any way the goodwill associated with the Vivus Teadrks, (c) cause a negative impact upon the gaoaeof such other Party, and (ii) that it
will conduct its business in compliance with alppable trademark Laws and use the Vivus Trademarfty in accordance with this
Agreement.

The goods or packaging on which the Vivus Tradesark used shall, where reasonable, be markeditaie that the Vivus Trademarks are
trademarks of Vivus and are being used by Sanofiyant to a license granted by Vivus.
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EXHIBIT E
VIVUS SUPPLY AGREEMENT

[A COPY OF THE VIVUS SUPPLY AGREEMENT HAS BEEN SEPARATELY FILED WITH THE SECURITIES AND
EXCHANGE COMMISSION]
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EXHIBIT F
LETTER AGREEMENT

*%%
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Exhibit 10.47
CONFIDENTIAL
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SUPPLY AGREEMENT

THIS SUPPLY AGREEMENT (this “ Agreement”) is entered into and effective as of Decembe12013 (the ‘Effective Date”)
by and between VIVUS, Inc., a Delaware corporatigth its principal place of business at 1172 CaStr@et, Mountain View, CA 94040 (“
Vivus ") and Sanofi Winthrop Industrie, a French corpimathaving its principal offices at 20, avenue Raywh Aron, 92160 Antony, France ,
acting on its own behalf and on behalf of its Affies (“Purchaser”). Vivus and Purchaser are sometimes referrdeetein individually as a “
Party " and collectively as the Parties”.

WHEREAS , Vivus and Sanofi, an Affiliate of Purchaser, hawered into a separate License and CommercializAgreement
effective as of December 11th, 2013 (thac¢ense Agreement’) pursuant to which Vivus granted to Sanofi a liceinsthe Sanofi Territory (¢
defined below) for the commercialization of therigeutic drug avanafil (marketed as Stendra® irlthiged States and likely marketed as
either Stendra™ or Spedra™ in the Sanofi Territory)

WHEREAS, Purchaser desires to purchase the Product fromsYand Vivus desires to supply the Product to Rageh on the terms
and subject to the conditions of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and preséet forth herein, and for other good and vatiabl
consideration, the receipt and sufficiency of which hereby acknowledged, the Parties agree asv&ll

1. DEFINITIONS
“ Act ” shall mean the United States Federal Food, Dand,Cosmetic Act, as it may be amended from tintérte.

“ Affiliate(s) " means, with respect to a particular Party, amgq@e, firm, trust, corporation, company, partngssbr other entity or
combination thereof that directly or indirectly ¢ais, is controlled by or is under common contith such Party. For the purposes of this
definition, the word “control” (including, with coglative meaning, the terms “controlled by” or “@ndhe common control with”) means
(a) ownership of fifty percent (50%) or more of thaing and equity rights of such person, firmstricorporation, company, partnership or
other entity or combination thereof, or (b) the powo direct the management of such person, fiust.tcorporation, company, partnership, or
other entity or combination thereof.

“API” means the Product’s active pharmaceutical ingrédien

“ Applicable Law " means any and all laws, statutes, ordinancesjaggns, permits, orders, decrees, judgmentsciies, or
rules of any kind whatsoever pertaining to anyhef activities contemplated in this Agreement thiatmmomulgated by a federal, state, or other
governmental authority, including, but not limitexd any regulations promulgated by any Regulatamharity, all as amended from time to
time.

“Anti-Bribery Laws” means any applicable anti-bribery and good busietisss legislation, regulations and/or codes, maifional
and foreign, including but not limited to, the UsdtStates Foreign Corrupt Practices Act of 1977 Lthited Kingdom Bribery Act, anghationa
laws adopted and




implemented pursuant to the Convention on Combaitilgery of Foreign Public Officials in InternatiahBusiness Transactions .

“ cGMP " means current Good Manufacturing Practices, iahe current standards for the manufacture,gssiog, packing, testing,
shipping, and holding of drug active ingredientsha United States, as set forth in the Act andiegdge regulations promulgated thereunder
(including without limitation 21 C.F.R. Parts 210ca211), as amended from time to time; and (b) @radge laws or regulations applicable to
the manufacture, processing, packing, testing pétip and holding of drug active ingredients in Fxe@opean Union, as they may be updated
from time to time, including applicable guidelim@®mulgated under the International Conference aménization.

“Commercialization” means the marketing, promotion, sale, offeringstde, importation and/or distribution of Product.
“Commercialize” has a correlative meaning.

“ Commercially Reasonable Efforts’ means , with respect to a Party’s obligationsarrttiis Agreement, the reasonable and good
faith efforts normally used by a similarly situatsaimpany in the pharmaceutical industry for a pobdhiat is of similar market potential and at
a similar stage in its development or productdigethe Product, which level of effort is at leasheensurate with the level of effort that such
Party would devote to its own internally discoveoathpounds or products that are of similar markétmtial and at a similar stage of
development or product life as the Product.

“ Compound” means the compound identified by the Internatidf@n-Proprietary Name avanafil and chemically kmoas (S)-4-(3-
Chloro-4-methoxybenzylamino)-2-(2-hydroxymethylmlidin-1-yl)-N-pyrimidin-2-ylmethyl-5-pyrimidinecdroxyamide, including any
metabolites, polymorphs, salts, esters, free awing, free base forms, pro-drug forms, racematdsabioptically active forms thereof (each, a
“Compound” and collectively, the “Compounds”).

“Confidential Information” means, with respect to a Party, all proprietargimiation of such Party that is disclosed to or ased b
the other Party under this Agreement.

“Control” means, with respect to any material, Informatiorintellectual property right, that a Party andterAffiliates owns or has
license or right to such material, Informationjrtellectual property right and has the abilitygt@nt to the other Party access, a license, or a
sublicense (as applicable) to such material, Inédiom, or intellectual property right on the teramsl conditions set forth herein without
violating the terms of any then-existing agreenmrither arrangement with any Third Party.

“ EMA " means the European Medicines Agency or its sismres

“ European Union” means any and all member countries of the Eunoférdon, as updated from time to time.

“ FDA " means the United States Food and Drug Administmatr its successor.

“ Forecast” shall have the meaning set forth_in Section.2.2

“Information” means any data, results, and information of ang typatsoever, in any tangible or intangible fome)uding know-
how, trade secrets, practices, techniques, metipoosgsses,
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procedures, inventions, developments, specificatitormulations, formulae, software, algorithmsykesing reports, expertise, stability,
technology, pharmacological, biological, chemitébchemical, toxicological, and clinical test dedaalytical and quality control data, and
stability data.

“ License Agreement shall have the meaning set forth in the recitddeve.

“ MAA " means an application for Regulatory Approvaldilgith the EMA.

“ Manufacturing Cost ” has the meaning set forth in Appendix B

“ Menarini ” shall mean A. Menarini Industrie Farmaceuticharitie Srl and/or any other company in the Mendaroup.

“MTPC” means Mitsubishi Tanabe Pharma Corporation.

“ MTPC Agreement” means that certain Agreement between Vivus andP®l{as successor in interest to Tanabe Seiyaku €b),
effective as of December 28, 2000, as amended g@uoirso the Amendment No. 1 to Agreement dated dsuodiary 9, 2004 and the Second
Amendment to Agreement dated as of August 1, 20E2Third Amendment to Agreement dated as of Fepr2ih, 2013.

“NDA” means a New Drug Application, as defined in the Act

“ Person” means an individual, corporation, partnership, tiahiliability company, trust, association, jointigre, sole proprietorshi
unincorporated organization, governmental authpatyany other form of entity not specifically kst herein.

“ Price " means ***; provided, however, that such *** shalbt apply to *** (as defined in Appendix B Notwithstanding the
foregoing, the Price for the *** shall be as satlidn Appendix B, and the Price for Product manufactured by Samifithrop Industrie using
API supplied by Vivus pursuant to Section 6.5 @& thicense Agreement shall be as set forth in Se&ib.

“ Product " means formulated tablets containing Compound thifcappropriately formulated, blistered and pagé would
constitute the pharmaceutical product known a$fedra™, as described in the EMA-approved MAA farhsproduct (as such MAA may be
modified in the future in accordance with this Agmeent and/or the License Agreement) or (b) Stendaa®lescribed in the FDA-approved
NDA for such product (as such NDA may be modifiedtie future in accordance with this Agreement antlife License Agreement). Prod
will be ordered and supplied at three differentadsstrengths: 50 mg, 100 mg, and 200 mg; andardifferent forms: bulk tablets
manufactured by MTPC or, as the case may be, bgfSafinthrop Industrie and, solely in the caselof t**.

“ Product Shortage” means a circumstance that is not the resultfof@e majeure in which Vivus is unable to supplgdrrct to
Purchaser in compliance with the terms and confitif this Agreement in the quantities sufficientiteet Purchasex’requirements of Prodt
as set forth in outstanding Purchase Orders atitédforecast.

“Purchaser” means Sanofi Winthrop Industrie and/or its Affidiat
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“Purchase Order ” shall have the meaning set forth_in Section.2.3
“ Quality Agreement” shall have the meaning set forth_in Section 5.4.

“Regulatory Approval” means all approvals necessary for the manufaanaeketing, importation and sale of the Productoioe or
more indications in a country or regulatory jurittin of the Sanofi Territory, which may includdistaction of all applicable regulatory and
notification requirements. For the avoidance oflitpRegulatory Approval includes any pricing apiathat may be required by Applicable
Law.

“Regulatory Authority” means, in a particular country or regulatory juddn of the Sanofi Territory, any applicable gaveental
authority involved in granting Regulatory Approval.

“ Specifications” means the specifications, standards, limitsedatand other requirements for or related to ttoelict provided
hereunder, as set forth in AppendiboAotherwise agreed to by the Parties in writing.

“ Term " shall have the meaning set forth in Section.9.1
“Third Party” means any person, entity, or organization other tfigus, Purchaser or an Affiliate of either Party.
“Trademarks” means trademarks and all registrations or appdinatfor registration thereof.

“Sanofi Territory” shall have the meaning assigned to such term ihitemse Agreement, i.e. all the countries of Adrithe Middle
East-Turkey, and Eurasia, as detailed in Appendixv8ich list of territories shall be deemed autdnsly amended from time to time upon
any amendment to the definition of “Sanofi Terrtbin the License Agreement.

“Sanofi Trademarks” means any Trademark owned by or licensed to Pugchgsa Third Party.

“Vivus Trademarks” means the Trademarks “Stendra” and “Spedra”, aligths and styles used by Vivus in the depictiothef
foregoing Trademark, and any copyrights thereind, @lhgoodwill appurtenant to any of the foregoiirgeach case Controlled by Vivus as of
the Effective Date or during the term of the Licedgyreement, provided however that if the regigiraof any of the Vivus Trademarks is
refused by any Regulatory Authority or trademarfcefin the Sanofi Territory and by mutual agreetrafrthe Parties another Trademark
owned by or licensed to Vivus or its Affiliatesdslected to be used by Sanofi with respect to Cawiaization of the Product in the Sanofi
Territory, such other Trademark shall also be idetliin Vivus Trademarks.

“**x* " has the meaning set forth in Section 2.4.
2. SUPPLY OF PRODUCTS

21 Supply of Product. During the Term, and subject to the provisions imeffler the purpose of Commercialization of the
Product in the Sanofi Territory under the Vivus demarks or the Sanofi Trademarks by Purchasesyuiicensees or their distributors in
accordance with the provisions of
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the License Agreement, Vivus agrees to manufactesg, and supply the Product to Purchaser or &ity Affiliates or designees, directly or
through one or more Third Party subcontractors,Rurthaser agrees to purchase the Product fromsVpursuant to Purchase Orders that
be submitted to Vivus by Purchaser from time tcetimaccordance with Section 2.3

2.2 Forecasts. Purchaser will submit to Vivus, no later than th& preceding the start of every *** (i.e., ***) dumng the Term,
non-binding rolling forecast (Forecast”) setting forth an estimate of the total quantfyProduct that Purchaser reasonably believe it may
purchase during the *** commencing with the begignof the subsequent ***, along with estimated siént dates.

2.3 Purchase Orders. Purchaser shall issue written purchase ordePuifthase Orders”) from time to time to purchase the
Product from Vivus. Purchase Orders shall be subthib Vivus at least *** in advance of the desiggdpment date specified therein. For
each calendar quarter, Purchaser shall be requireabmit Purchase Orders for at least *** perd&tio) of the quantities in the Forecast for
such *** submitted by Purchaser to Vivus *** pritw the start of such *** (the Binding Forecast”), and Vivus will have no obligation to
supply Product in excess of *** percent (***%) dfé quantity specified in such Binding ForecastctHaurchase Order shall specify, at a
minimum, the applicable volume of each dosage gtheaf Product ordered, and the requested delidaty. Upon receipt of a Purchase Or
subject to the provisions of Section 2 Xivus shall supply the Product in such quantitied deliver the Product to Purchaser (or Purcltsaser
designee) on such delivery dates with a minimunif §ifeeof the Product of at least *** percent (*$). Vivus is not obligated to accept ver
orders of any kind for the supply of Product hedm To the extent there is any conflict or indstesicy between this Agreement and any
Purchase Order, this Agreement shall govern.

2.4 *** At any time prior to ***, Purchaser may subtra *** for, and Vivus agrees to supply, up to *tbnsisting of *** of
Product each, with *** (the “***"), Specificationsf the *** shall be in accordance with the EMA sffications for the Product as reported in
the regulatory dossier filed in connection with MAA. The *** is a ***, and Vivus shall not be ojated to supply any additional quantities
of *** Product hereunder. The rest of this Artideshall apply to the ***, except that (a) the *$hall be submitted to Vivus at least *** in
advance of the desired shipment date specifie@itiheand (b) Purchaser shall not be required tudtecthe *** quantities in any of its
Forecasts. Upon Purchaser’s request, Vivus shalDasnmercially Reasonable Efforts to work with Paiser and the Third Party
Manufacturers involved in the manufacture of thedeict comprising the *** toward delivering to Pueder Product with an improved
minimum shelf life of *** percent (***%).

25 Delivery and Shipping Terms. Product shall be shipped EXW (Incoterms 201®ally from MTPC’s manufacturing
facility (or, if applicable, the manufacturing fétyi of any other manufacturer being utilized by\Ms for manufacturing Product). Title to the
Product and risk of loss shall pass to Purchasiieaime of delivery of the Product to the appbieaThird Party shipper at the loading dock of
the manufacturing facility, and Purchaser shaltdsponsible for obtaining such insurance as Puectdeems necessary with respect to the
shipment at Purchassréxpense. Purchaser shall arrange for, and payigping, freight, custom duties, and other gesrassociated with tl
shipment of the Product to Purchaser’s designadstirthtion. Purchaser shall be responsible faioioty any necessary export and/or import
licenses, or other similar official authorizatioasd for carrying out all customs formalities foetexportation and importation of the Product.
Vivus shall issue (or shall have its manufactussue) a certificate of analysisQOA ") for shipment of Product sent to Purchaser.
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2.6 Packaging and Labeling. Vivus will supply Product to the Purchaser in thenfi of bulk tablets, except for the ***, which
shall be supplied in the form described in Seclgh Purchaser shall be responsible, at its sqlerese, for packaging and labeling the Produc
for commercial sale (other than the white boxewided with the ***). Any labels, product inser@nd other packaging for the Product sha
consistent with then-current Regulatory Approvad(gplicable to the sale and marketing of the Prbauihe Sanofi Territory and with
Applicable Laws of the Sanofi Territory. Vivusame will not appear on the label or anywhere efsthe commercial packaging of the Pros
unless: (i) required by any Applicable Laws; @y Ylivus consents in writing to the use of its name

2.7 Product Shortage.If Vivus becomes aware of any circumstances that giee rise to a Product Shortage for any calendar
quarter, Vivus shall provide Purchaser with promgtten notice thereof. In the event of a Prodslabrtage, without prejudice to any other
remedy Purchaser may have under this Agreementis\&kall be permitted to allocate the availablalBcbamong Purchaser and any other
licensees and/or authorized distributors of Prosartdwide, *** based on the volume of Product aslef Purchaser and such other licensee:
and distributors. The “volume of Product ordersll e calculated based on (a) orders for Produwattrere delivered during the preceding ***
or that are then in transit (excluding in each @sgorders where payment therefor is delinquamni), (b) the binding portion of any
outstanding purchase orders or forecasts.

3. PRICE; PAYMENT

3.1 Prices for Product. Purchaser shall pay to Vivus the Price for thigssuof Product supplied to Purchaser pursuartito t
Agreement. For any Product supplied to Purchasesumder that has been manufactured by Sanofi Véimtindustrie using API supplied by
Vivus pursuant to Section 6.5 of the License Agreeim the Price shall be equal to *** of *** suclid@uct and in having the Product ***,
Purchaser shall be solely responsible for detengithie price at which it will sell the Product.

3.2 Payment. Vivus shall provide to Purchaser written invoisesting forth the amount payable by Purchaser reispect to
quantities of Product sold hereunder, includingRhiee applied by Vivus to each dosage strengtProfluct. To the extent that, for a given
quantity of Product, Vivus is billed by MTPC or daher Third Party manufacturer of Product in mukipivoices, Vivus may send multiple
invoices to Purchaser for such quantity of Prodirurchaser shall pay Vivus for Product in the amidnwvoiced by Vivus, without deduction,
deferment, set-off, lien, or counterclaim of anyune, within *** days from the date of the invoicéll payments to be made by Purchaser to
Vivus under this Agreement represent net amounisd/is entitled to receive.

3.3 Audit.  During the term of this Agreement, on an annualdydurchaser shall have the right to have Vivasiks and
records reviewed (during normal business hours dat@ mutually agreed with reasonable advancee)dtiz an independent auditor bound by
confidentiality and restricted-use obligations asd stringent than those set fortiiticle 13, for the sole purpose of verifying the calculation
by Vivus of the Price of Product supplied to Pusgahat is manufactured by Sanofi Winthrop Indasts set forth in 3.1 above . The cost of
such audit shall be borne by Purchaser unlessuttié r@port reveals that the Price invoiced to Raser for any quantity of such Product is
higher by at least ***% than the Price calculateciccordance with Section 3.1 using Vivus’ oufpotket expenses as reported in Vivus bc
and records, in which case, Vivus shall reimbunsetfaser the cost of such audit. Any amount ungalg by Purchaser for the supply of any
such quantity of Product shall be credited by Viagainst future payments owed by Purchaser undeAtireement, or if such future
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payments are not reasonably expected to occut,tshatimbursed by Vivus.
4, REPRESENTATIONS AND WARRANTIES

4.1 Mutual Representations. Each Party hereby represents, warrants, and coige(@napplicable) to the other Party as follc
as of the Effective Date:

(a) Corporate Existence and Powett is a corporation duly organized, validly diig, and in good standing under the laws of
the jurisdiction in which it is incorporated, andshall requisite power and authority and the leigdit to own and operate its property and as
and to carry on its business as it is now beinglaoted and as contemplated in this Agreement.

(b) Authority and Binding Agreementlt has the requisite power and authority andeleal right to enter into this Agreement
and perform its obligations hereunder; it has takiénecessary action on its part required to aigbdahe execution and delivery of this
Agreement and the performance of its obligationgineder; and this Agreement has been duly exeaueddlelivered on its behalf, and
constitutes a legal, valid, and binding obligatidrsuch Party that is enforceable against it iroed@nce with its terms, subject as to
enforcement of remedies to applicable bankrupttgglivency, reorganization, moratorium or similavdaaffecting generally the enforcemen
creditors’ rights and subject to a court’s disanetiry authority with respect to the granting ofegr@e ordering specific performance or other
equitable remedies.

(c) Consents All necessary consents, approvals and authasizaif all governmental authorities and other THedties
required to be obtained by it in connection with #xecution, delivery and performance of this Agreet have been obtained by it. For the
avoidance of doubt, Purchaser shall be solely resipte for obtaining any product and/or distribaticense so as to be able to sell and marke
the Product in a particular territory.

(d) Representations regarding Debarment and Compliance

0] Each Party represents, warrants and covenantagtaitthe Effective Date and during the Term, regithnor its
Affiliates nor, to its knowledge based upon reasbminquiry, any of their respective directors,icéfs, or employees:

(A) are debarred under Section 306(a) or 306(b) oAtie

(B) have been charged with, or convicted of, any felongnisdemeanor under Applicable Laws related o an
of the following: (1) the development or approwébny drug product or the regulation of any drugduct under the Act; Directive
2001/83/EC of the European Parliament and of then€ibof 6 November 2001 on the Community codetireggto medicinal products for
human use, Directive 2001/20/EC of the Europeafia®aent and of the Council of 4 April 2001 on thmpeoximation of the laws, regulations
and administrative provisions of the Member Stagéating to the implementation of good clinical gfiee in the conduct of clinical trials on
medicinal products for human use, the national lafvadividual EU Member States implementing thevisions of these Directives into their
national law, Regulation (EC) No 726/2004 of thedpean Parliament and of the Council of 31 Marcd42@ying down Community
procedures for the authorization and supervisiomedicinal products for human and veterinary uskestablishing a European Medicines
Agency, or any similar Applicable Laws; (2) a coinapy to commit, aid or abet the development or
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approval of any drug product or regulation of anygdproduct; (3) health care program-related cri(imeslving Medicare or any state health
care program); (4) patient abuse, controlled sulost, bribery, payment of illegal gratuities, frapdrjury, false statement, racketeering,
blackmail, extortion, falsification or destructiohrecords; (5) interference with, obstruction ofiavestigation into, or prosecution of, any
criminal offense; or (6) a conspiracy to commit] ar abet any of these listed felonies or misdemesamor

(®)] are excluded, suspended or debarred from participair otherwise ineligible to participate, in adpited
States federal or state health care programs @imgduconvicted of a criminal offense that falls it the scope of 42 U.S.C. §1320a-7 but not
yet excluded, debarred, suspended, or otherwidaréedneligible), or excluded, suspended or defabfrom participation, or otherwit
ineligible to participate, in any United Statesdesl procurement or non-procurement programs.

(i) Each Party will notify the other Party promptly ttn no event later than ***, after knowledge ofyagxclusion,
debarment, suspension or other ineligibility setifan Section 4.1(d)(i)occurring during the Term, or if such Party cones based on its go
faith business judgment that a pending action eestigation is likely to lead to the exclusion, dehent, suspension or other ineligibility of
such Party.

(e) Representations regarding AiBribery Laws.

Each Party represents and warrants that, on ordo#fie Effective Date, to its knowledge based ugasonable inquiry ,
neither it, its Affiliates nor any of their respiet directors, officers, employees: (a) has madagoeed any payment or any offer or promise fo
payment, either directly or indirectly, of moneyather assets, or transfer anything of value (gffRmt”), to government or political party
officials (where “government official” shall, fonypposes of this Section 10.6, include without latidn health care providers in state-run
hospitals and health care systems and decisionmmakstate-owned or -controlled enterprises)ici#ls of international organizations,
candidates for public office, or representativestbir businesses or persons action on behalfyobaihe foregoing for the purpose of
influencing decisions or actions or where such Rayrwould constitute violation of any applicabletiABribery Laws; and (b) has accepted
any Payment for the purpose of influencing any sleos or actions to help anyone (including butlimoited to any of the Parties) obtain or
maintain business where such Payment would cotestiialation of any Anti-Bribery Laws. Each Parigvenants that during the Term, it will
ensure that neither it, its Affiliates, nor anytbéir respective directors, officers and employsiismake, agree to, offer or accept any of the
Payment described in (a) and (b).

4.2 Product Warranties of Vivus.
(a) Vivus warrants that the Product shall: (i) compith the Specifications, and (ii) be manufactune@¢@mpliance with cGMF
(b) The foregoing warranty shall not apply to damagemtiBct to the extent such damage is directly caus®dhole or in part b

Purchaser’s breach of this Agreement or, upon dgliin accordance with the terms of Section 2.8, handling, or storage that is not in
accordance with the provisions of the Quality Agneat.

(c) Vivus’ obligations as provided in Section 10.1 &wettion 6.2 shall be the sole and
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exclusive remedies available to Purchaser witheetsip Product that fails to meet the product weies set forth in Section 4.2(a).

4.3 No Other Representations or Warranties. EXCEPT ASEXPRESSLY STATED IN THIS ARTICLE 4, NO
REPRESENTATIONS OR WARRANTIES WHATSOEVER, WHETHER E XPRESS OR IMPLIED, INCLUDING WARRANTIES
OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOS E, NON-INFRINGEMENT, OR NON-MISAPPROPRIATION
OF THIRD PARTY INTELLECTUAL PROPERTY RIGHTS, ARE MA DE OR GIVEN BY OR ON BEHALF OF Vivus. EXCEPT AS
EXPRESSLY STATED IN THIS ARTICLE 4, ALL REPRESENTAT IONS AND WARRANTIES, WHETHER ARISING BY
OPERATION OF LAW OR OTHERWISE, ARE HEREBY EXPRESSLY EXCLUDED.

5. QUALITY

5.1 General. Vivus shall be responsible for establishing andnta@ning such procedures for implementing correctind
preventive actions with respect to the manufactuohthe Product as it deems necessary in com@iarith Applicable Law. Vivus shall
cooperate with Purchaser at Vivus’ expense in deteéng the cause of any quality problems involvihg Product, identifying corrective
actions, and ensuring the implementation and eéffeness thereof. Upon Purchaser’s request, Vikkai sse Commercially Reasonable
Efforts to implement at its own costs such corkectctions with respect to the Product, and shiallige Purchaser with written confirmation
upon the completion thereof.

5.2 Notice of Failure to Meet Specifications.Vivus shall notify Purchaser promptly after theodigery that any lot of Product
shipped to Purchaser, which had previously beenoapp in accordance with procedures set forth hefails to comply with its applicable
Specifications. Vivus will make, at its expenssglsfurther internal investigation of any failucerheet the Specifications Vivus deems
appropriate under the circumstances and otherwissistent with its obligations hereunder.

5.3 Changes to Specifications.
€) Changes Requested by Purchas#&fivus shall discuss in good faith any reasonaldgiests by Purchaser to change the

manufacturing process, Specifications, or anyrigstiethod with respect to the Product; providedvener that Vivus shall in no event be
obligated to implement any such change unless Reerthears the costs of such implementation.

(b) Changes Requested by Vivu¥ivus shall have the right, in its sole disapatito change any procedures, Specifications,
methods (including testing methods) or standardatjregy procedures relating to the manufacture ppsuof the Product. Notwithstanding the
foregoing, Vivus shall not implement any such chatiat is (i) inconsistent with the then-current MAr NDA for the Product or
(i) reasonably likely to have a material adverfect on Vivus’ ability to comply with the terms ttiis Agreement, including any Product
delivery timelines hereunder.

5.4 Quality Agreement. Within *** following the Effective Date, the Partseshall enter into a quality agreement governirg th
agreed-upon Specifications and other technicalcsmé supply of Products to Purchaser hereunter‘(@uality Agreement”). In the event
of any inconsistency between this Agreement an@ihaity Agreement, this Agreement shall control.
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6. ACCEPTANCE AND REJECTION PROCEDURES

6.1 Inspection. Purchaser or its designee shall promptly, upararon its site, carefully inspect each shipmeiProduct for
transport damages, losses and shortfalls. Appdefatts, such as, for instance, damaged contadinensssing packages of Product, must be
notified to the carrier promptly upon arrival oktBhipment and the freight documents at Purchasts designee and, where possible,
countersigned by the carrier’s representativeluFabf Purchaser or its designee to notify suchiaily detectable defects to the carrier
promptly upon arrival of the concerned shipment fraidjht documents shall exclude any liability af/\/s for such defects. Purchaser shall
have *** after receipt of a shipment of Productdtermine if such Product complies with the waiiemnset forth in Section 4.2(a) (the “
Inspection Period”). Purchaser shall notify Vivus of any such nompliance prior to the end of the Inspection Rerdescribing in detail tt
non-compliance. Notwithstanding the preceding fmions of this Section 6.1, if with respect to amexpired Product, the non-compliance
could not reasonably be expected to have been foymtiligent and customary inspection during thepkection Period and Purchaser notifies
Vivus of such non-compliance, describing the Laf®etect in detail, within *** of the discovery ohe Latent Defect and within the shelf life
of the Product, such non-compliance shall be deetmbd a “Latent Defect” hereunder. Purchasertffioation of Vivus of a non-compliance
during the Inspection Period or of a Latent Defadhe period permitted above shall be referreldeiein as a “Claim”. Purchaser shall be
deemed to have accepted any Product if it faitfive a Claim in the periods permitted above. At04 reasonable request, Purchaser shall
provide Vivus with any documentation or analysiattis reasonably necessary for Vivus to exercsseejection rights under its supply
agreement with MTPC and/or any other relevant TRiagty manufacturer.

6.2 Remedies. Except for Claims disputed pursuant to Secti@i hereof, if Purchaser submits a Claim, then as ptlynas
practicable after the submission of the Claim teugi (taking into account, without limitation, thee necessary for Vivus to receive a respi
from MTPC and/or any other relevant Third Party ofanturer with respect to such Claim), Vivus sliadtruct Purchaser whether to return or
destroy the Product in question and provide Puethagh replacement Product. In the event that:

(a) Vivus agrees with the Claim, then Vivus shall paydll out-of-pocket costs of returning or destrayProduct that is the
subject of any accepted Claim. Vivus shall bearribk of loss for such Product, beginning at stircie as they are taken at Purchaser’s
premises for return delivery.

(b) Vivus does not agree with the Claim, then the Parigree to submit the Product in question to aiatiytagreed
independent Third Party that has the capabilitiesfing the Product to determine whether or nobihplies with the Specifications. The los
Party shall bear all costs and expenses relateddio testing and pay for all shipping costs ofrréhg the Product and/or sending the
replacement Product, as the case may be.

7. REGULATORY MATTERS FOR COMMERCIALIZATION PURPOSES.

The Parties’ or their respective Affiliates’ riglgad obligations with respect to Regulatory Apptevar the purpose of
Commercialization of the Product in the Sanofi itery are set forth in the License Agreement.
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8. RECORD-KEEPING; INSPECTION; AUDIT

8.1 Recordkeeping. Vivus will keep records of the manufacture arstitey of the Product, and retain samples of Prodoict
hereunder as are necessary to comply with Appkchaivs, as well as to assist with resolving Prodoatplaints and other similar
investigations. Copies of the records and sampiébe retained for a period of *** following thdate of Product expiry, or longer if required
by Applicable Laws. Purchaser is responsible étaining samples of the Product necessary to comipfythe legal/regulatory requirements
applicable to Purchaser.

8.2 Audits. From and after the commencement of supply hereusntitthrough an independent auditor reasonablypéaicie to
Vivus, Purchaser shall have the right, upon redsleredvance notice and during regular businessshoaicause an inspection and audit of the
facilities being used by Vivus or a Vivus Affiliafer the production of Product to assure complidng&ivus with cGMPs. At Purchaser's
reasonable request, Vivus agrees to facilitatendasi inspection and audit of the facilities beumgpd by MTPC and/or any other Third Party
manufacturer; provided, however, that Purchasen@eledges and agrees that such inspection and\allidiequire approval of MTPC and/or
such other Third Party manufacturer, and Vivuslgia be liable for any failure to obtain such apgl.

8.3 Procedure. The inspection and audit provided for under Seci@shall not be carried out by Purchaser more thae pec
calendar year. Each inspection and audit shatbipelucted in a manner so as to minimize disrugifahe business operations of Vivus. Vi
representatives will be permitted to participat®laservers during any such inspection and auditth@ extent that Purchaser’s requests an
inspection or audit of the facilities of MTPC and&my other Third Party manufacturer, Purchasenaskedges that Vivus must coordinate the
dates and schedule of such inspection and auditMiItPC and/or such other Third Party manufacturer.

8.4 Results. If an inspection or audit reveals a failure to coympith cGMP in all material respects, then Purarashall
promptly provide to Vivus written notice of suctcfawhich notice shall contain in reasonable dékeldeficiencies found in the applica



facilities and, if practicable, those steps Pureh&elieves should be undertaken in order to rernsedit deficiencies. The Parties s
discuss in good faith the proposed deficiencies amthe extent there is agreement on the propdsgdencies, Vivus shall use reasonable
efforts to remedy such deficiencies, or implemeplaa to remedy such deficiencies, as soon asmabsopractical following receipt of the
natification thereof.

9. TERM; TERMINATION

9.1 Term. The term of this Agreement (thelerm ") will commence on the Effective Date and, unleaslier terminated
pursuant to this Article 9, will continue until JB80" , 2015 or, in the event that MTPC's obligasiem supply Product to Vivus (the “MTPC
Supply Obligations”) are amended such that the tlereof is extended beyond June 30, 2015, umiéttpiration of the MTPC Supply
Obligations as amended.

9.2 Termination for Default or Bankruptcy. Either Party may terminate this Agreement (a)fiaterial breach by the other
Party if such breach continues uncured for a pesfod* after receipt of notice thereof; or (b) (f) the other Party shall institute bankruptcy,
insolvency, liquidation or receivership proceedingproceedings for reorganization under bankruptoyomparable laws; or (ii) a petition
shall be filed against the other Party for any pemtings described in clause (i) above, the effentigs of which is not stayed or dismissed
within *** after the filing thereof; or (iii) the ther Party
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shall make a general assignment of all or substintll of its assets for the benefit of creditofBermination of this Agreement pursuant to
Section 9.X%hall not affect any other rights or remedies whithy be available to the non-defaulting Party.

9.3 Termination Upon Termination of License Agreement. In addition to the termination rights expressly\pded for
elsewhere in this Agreement, the early terminatibthe License Agreement shall trigger automatyctile termination of this Agreement with
immediate effect with no notice being required freither Party.

9.4 Effects of Termination. Upon expiration or termination of this Agreemeniy shall manufacture and supply, and
Purchaser shall purchase from Vivus any and alhtjtis of Product ordered by Purchaser pursuatitisoAgreement prior to the date on
which such notice is given, for the applicable €ri¢tn addition, either Purchaser or one of itsliaties shall purchase any and all materials
by Vivus or MTPC (or any other Third Party manutaet of Product) for use in the manufacture of Boddbased on Forecasts provided by
Purchaser, for an amount equal to *** of such matsr Termination or expiration of thisgreement will not affect any outstanding obligat
due hereunder prior to the termination or expiratio

9.5 Survival. Expiration or termination of this Agreement shadt relieve the Parties of any obligation accryinigr to the
effective date of such expiration or terminatidrhe following sections shall survive terminationexpiration of this Agreement for any
reason: Sections 9.4 and 9.5; and Articles 3 goléh respect to Product ordered prior to terntiim@ or expiration), 4, 5, 6 (solely with
respect to Product ordered prior to terminatiomxggiration), 7, 8, 10, 11, 13, 14, and 16.

10. INDEMNIFICATION

10.1 Indemnification by Vivus. Vivus agrees to defend and indemnify and hold Paseh its sublicensees and their respective
directors, officers and employees (thBurchaser Indemnified Parties”) harmless against any and all Third Party claimis u proceeding
and all associated expenses, recoveries and daniagjading court costs and reasonable attorneses fand expenses, arising out of, based o
or caused by the breach by Vivus of any represientavarranty, or covenant contained in this Agreamexcept in each case to the extent
such claims, suits, proceedings, expenses, reesveridamages arise from the breach by Purchaseryakpresentation, warranty, or cover
contained in this Agreement or any negligence difitWmisconduct by a Purchaser Indemnified Party.

10.2 Indemnification by Purchaser. Purchaser agrees to defend and indemnify and hielas\its Affiliates, and their respective
directors, officers and employees (th¥itus Indemnified Parties”) harmless against any and all Third Party claisusts, proceedings, and
all associated expenses, recoveries, and damagjediitg court costs and reasonable attorneys’dedsexpenses, arising out of, based on, or
caused by the breach by Purchaser of any repréieenta warranty or covenant contained in this Agment, except in each case to the extent
that such claims, suits, proceedings, expensesyeees or damages arise from the breach by Vitasp representation or warranty or
covenant contained in this Agreement or any negtigeor willful misconduct by a Vivus IndemnifiedriBa

10.3 Indemnification Procedures. The Party claiming indemnity under this Article (the “ Indemnified Party ") shall give
written notice to the Party from whom indemnitybsing sought (the thdemnifying Party ") *** after learning of a written claim (*
Indemnified Claim ”). Failure by an
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Indemnified Party to give notice of an Indemnifi@thim *** after receiving a writing reflecting sudblaim shall not relieve the Indemnifying
Party of its indemnification obligations hereund&cept and solely to the extent that such IndermgffParty is actually prejudiced as a result
of such failure to give such notice. The IndemmifyParty shall have the right to assume the cormhuttdefense of the Indemnified Claim v
counsel of its choice; provided that, the IndemndyParty shall not have the right to assume adeimified Claim if (x) the Indemnifying
Party fails to provide reasonable evidence ofhifitga and willingness to satisfy such claim, o) §uch claim involves a criminal or regulatory
enforcement action. The Indemnified Party shalvjate the Indemnifying Party with reasonable aasist¢ in connection with the defense of
the Indemnified Claim. The Indemnified Party magnitor such defense with counsel of its own chogsinits sole expense. The
Indemnifying Party may not settle the Indemnifiddi@ without the prior written consent of the Indaifired Party, such consent shall not be
unreasonably withheld, delayed or conditioned.drement shall the Indemnifying Party settle theeimaiified Claim unless such settlement
provides an unconditional and full release of tidemnified Party. If the Indemnifying Party doet assume and conduct the defense of the
Indemnified Claim as provided above: (a) the Indiimeh Party may assume and conduct the defendeedfhidemnified claim at the
Indemnifying Party’s expense; (b) the Indemnifieattly may consent to the entry of any judgment ¢erimto any settlement with respect to
the Indemnified Claim in any manner the Indemnifitatty may deem reasonably appropriate (and thenindied Party need not consult with,
or obtain any consent from, the Indemnifying Pamtgonnection therewith); and (c) the IndemnifyiPgrty will remain responsible to
indemnify the Indemnified Party for Indemnified @ as provided in this Article 10

11. LIMITATION OF LIABILITY.

(@) NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANYEXEMPLARY, SPECIAL,
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, OR INDIRECT DAMAGES, COSTS OR EXPENSES (INCLUDING LOST PROFITS,
LOST REVENUES AND/OR LOST SAVINGS) ARISING FROM ORELATING TO ANY BREACH OF THIS AGREEMENT,
REGARDLESS OF ANY NOTICE OF THE POSSIBILITY OF SUGPAMAGES. NOTHING IN THE PRECEDIING SENTENCE IS
INTENDED TO OR SHALL LIMIT OR RESTRICT (A) THE INDEINIFICATION RIGHTS OR OBLIGATIONS OF ANY PARTY IN
CONNECTION WITH THIRD PARTY CLAIMS UNDER ARTICLE 10(B) DAMAGES OR INJUNCTIVE RELIEF AVAILABLE FOR A
PARTY’S BREACH OF ARTICLE 13, (C) DAMAGES TO THE EXTENTRISING FROM OR RELATING TO WILLFUL MISCONDUC"
OR FRAUDULENT ACTS OR OMISSIONS OF A PARTY. IN NBVENT SHALL VIVUS' AGGREGATE LIABILITY ARISING OUT
OF OR RELATING TO THIS AGREEMENT UNDER ANY THEORY BLIABILITY (WHETHER IN CONTRACT, TORT, STATUTORY
OR OTHERWISE) EXCEED *** DOLLARS (US$***), EXCEPTN CASES OF GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.

(b) Allocation of Risks The limitation of liability set forth in this Aicle 11reflects a deliberate and bargained for allocation
risks between Purchaser and Vivus and is intenalé@ independent of any exclusive remedies availabtier this Agreement, including any
failure of such remedies to achieve their esseptigbose.

(c) Essential Part of the Bargain The Parties acknowledge that the limitationBadfility set forth in this Article 1%re an
essential element of this Agreement between thigeBand that the Parties would not have entertedtliis Agreement without such limitatio
of liability.
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(d) Duty to Mitigate. Each Party shall use reasonable efforts to atéigny damages incurred by such Party hereunder.
12. INSURANCE.

Each Party shall procure and maintain insuranaiftinsure during the Term of this Agreement a$ thgreement, adequate to cover its
obligations hereunder and which are consistent mattmal business practices of prudent companiesasiynsituated. Such insurance shall be
written by insurance companies of good internatiogutation..

It is understood that the insurance requiremertsa@ihall not be construed to create a limit dfegitParty’s liability with respect to its
indemnification obligations under Article 10Each Party shall provide the other Party witittem evidence of such insurance upon request.

13. CONFIDENTIALITY; PUBLICITY; PROPRIETARY RIGHTS

131 Confidentiality. Except to the extent expressly authorized by tljsedment or otherwise agreed in writing by theiPart
each Party agrees that, for the Term and for **argehereafter, it shall keep confidential andlshatl publish or otherwise disclose and shall
not use for any purpose other than as providethftiis Agreement any Confidential Information bétother Party except for that portion of
such information or materials that the receivingyPean demonstrate by competent proof:

€) was already known to the receiving Party or itslfstie, other than under an obligation of confidality, at the time
of disclosure by the other Party;

(b) was generally available to the public or otherviae of the public domain at the time of its distlee to the
receiving Party;

(c) became generally available to the public or otheevgart of the public domain after its disclosurd ather than
through any act or omission of the receiving Partigreach of this Agreement;

(d) is subsequently disclosed to the receiving Parfisokffiliate by a Third Party without obligatiorsf confidentiality
with respect thereto; or

(e) is subsequently independently discovered or deeeldny the receiving Party or its Affiliate withothie aid,
application, or use of Confidential Information.

Notwithstanding the foregoing, the receiving Pamnigy disclose without violation of this Agreementisyportion of the Confidential
Information as is required or permitted to be disel if, on the advice of counsel, it is requirader Applicable Law or pursuant to legal
process to disclose such Confidential Informatibthe other Party; provided that unless otherwisdipited by Applicable Law, the receiving
Party first advises the disclosing Party of sud¢knded disclosure and provides the disclosing Reittythe opportunity to seek appropriate
judicial or administrative relief to avoid, or obtaconfidential treatment of, such disclosure atdisclosing Par’s sole cost and expense.

13.2 Authorized Disclosure. Each Party may disclose Confidential Informatiofohging to the other Party to the extent such
Party determines such disclosure is reasonablyssacgin the
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following situations:

€) prosecuting or defending litigation relating tostitigreement;
(b) in the case of Vivus, disclosure to MTPC as requparsuant to the MTPC Agreement;
(c) in the case of Vivus as the receiving Party, dsate to its licensees, sublicensees, and colladrsraiith respect to

the Product outside the Sanofi Territory or outdfteField, but solely to the extent that such @fsrftial Information (i) raises any material
concerns regarding the safety of any Productin(djcates or suggests a potential material liagbdit either Vivus or the applicable licensee,
sublicensee, or collaborator to Third Parties inr@ztion with any Product; (iii) is reasonably likéo lead to a recall or market withdrawal of
any Product; or (iv) relates to any Product angé&sonably likely to have a material impact on guRatory Approval of any Product in such
licensee’s, sublicensee’s, or collaborator’s teryit provided that each such disclosee must be dbyrobligations of confidentiality and non-
use no less stringent than those set forth in @etl3.1 and 13.2 prior to any such disclosurefartder provided that Vivus shall cause any of
its licensees to commit to the same obligationssiradl disclose to Sanofi any confidential inforioatreceived from any licensee of the Vivus
Technology in order to enable Sanofi, its Affiliat@nd licensees to address adequately the sitea@riorth in the sub-sections (i) to (iv) of
this Section 13.2(c);

(d) disclosure to its and its Affiliates’ respectiveaditors, officers, employees, consultants, attanpsofessional
advisors, lenders, insurers, and sublicenseesaméyneed-to-know basis and solely as necessagnimection with this Agreement, provided
that each disclosee must be bound by obligatiomewfidentiality and non-use no less stringent thense set forth in Sections 13.1 and 13.2
prior to any such disclosure; and

(e) disclosure to any bona fide potential or actuakster, acquirer, merger partner, or other potentialctual financial
partner (and/or their respective consultants, ia#lgs, professional advisors) on a need-to-knowslsasi solely for the purpose of evaluating a
potential investment, acquisition, merger, or simitansaction; provided that each disclosee maeisioind by obligations of confidentiality &
non-use no less stringent than those set fortleati@s 13.1 and 13.2 prior to any such disclosiifee receiving Party shall be liable for any
breach of such confidentiality and non-use obl@aiby any such Third Party.

13.3 Publicity; Terms of Agreement.

(a) The Parties agree that the material terms of thie@ment are the Confidential Information of bo#nties, subject
to the authorized disclosure provisions set fantBéction 13.2 and this Section 13.3.

(b) Each Party shall have the right to make an indizigwblic announcement of the execution of thisesgnent, the
content and timing of which shall be mutually agie@on by the Parties. After release of the prelemse announcing this Agreement, if ei
Party desires to make a public announcement coimgetime material terms of this Agreement, suchyPstitll give reasonable prior advance
notice of the proposed text of such announcemethtet@ther Party for its prior review and approgalgch approval not to be unreasonably
withheld, conditioned or delayed. A Party commegidn such a proposed press release shall pragidernments, if any, within *** after
receiving the press release for review. NeithetyPshall be required to seek the permission ofotiver Party to disclose
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any information already disclosed or otherwisehia public domain, provided such information remaiosurate.

(c) Vivus may publicly disclose without violation ofihAgreement, such terms of this Agreement ascar¢he advice
of Vivus’ counsel, required by the rules and regates of the SEC or any other applicable entityihgvegulatory authority over Vivus’
securities; provided that Vivus advises Purchaseuch intended disclosures and requests confaldntiatment of certain commercial terms
and technical terms hereof to the extent such denfial treatment is reasonably available to Vivlrsthe event of any such filing, Vivus will
provide Purchaser, a reasonable time prior todilimith a copy of the Agreement marked to show sious for which Vivus intends to seek
confidential treatment and shall reasonably comsidd incorporate Purchaser's comments theredmetesttent consistent with the legal
requirements applicable to Purchaser and that gaeelaction of information from material agreemehtt must be publicly filed. Purchaser
shall provide any such comments as promptly agtipedate.

13.4 Proprietary Rights . This Agreement shall not affect the ownershipmf intellectual property owned by or licensed to
either Party (‘intellectual Property ") or any rights granted in the License Agreemeithwespect to such Intellectual Property.

14, GOVERNING LAW; DISPUTE RESOLUTION

141 Governing Law. Resolution of all disputes arising out of or tethto this Agreement or the validity, construction
interpretation, enforcement, breach, performangpli@ation or termination of this Agreement and aemedies relating thereto, shall be
governed by and construed under the substantive ¢dithe State of New York, United States of Amariexcluding any conflicts or choice of
law rule or principle that might otherwise refenstruction or interpretation of this Agreementhe substantive law of another jurisdiction.
Without limiting the foregoing, the United Natio@®nvention on Contracts for the International Sdl&oods shall not apply to this
Agreement or transactions hereunder.

14.2 Disputes. The Parties recognize that disputes as to cemaiters may from time to time arise during thenTevhich relate
to either Party’s rights and/or obligations hereemdt is the objective of the Parties to estdibfisocedures to facilitate the resolution of
disputes arising under this Agreement in an expedi@nner by mutual cooperation and without resolitigation. To accomplish this
objective, the Parties agree to meet and discugsad faith any disputes, controversies or diffeesrwhich may arise between the Parties out
of or in relation to or in connection with this Agament, including any alleged failure to performb@ach, of this Agreement, or any issue
relating to the interpretation or application otAgreement. Such good faith efforts shall inelad least one in-person meeting between the
chief executive officers of each Party. If the taats not resolved within *** following the requiefer discussions, either Party may then
invoke the provisions of Section 14.3.

14.3 Arbitration.

€)) Claims. Subject to Section 14.4 below, any claim, dispateontroversy of whatever nature arising oubrof
relating to this Agreement that is not resolvedarrection 14.2 within the required *** period, lnding, without limitation, any Claim
concerning the interpretation, effect, terminatiealjdity, performance and/or breach of this Agreatshall be resolved by final and binding
arbitration administered by the International Chamiif Commerce (fCC ). The arbitration and all associated discovenycpedings and
communications shall be conducted in English, &edarbitration
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shall be held in New York, New York, USA.

(b) English Language. All proceedings shall be held in English andaas$cribed record prepared in English.
Documents submitted in the arbitration (the oritgrad which are not in English) shall be submittedgether with a reasonably complete and
accurate English translation.

(c) Selection of Arbitrators . The Parties shall each choose one arbitratdinvit* of receipt of notice of the intent
arbitrate and the said two arbitrators shall sddganutual agreement a third arbitrator within *dfter they have been selected as arbitrators.
no arbitrator is appointed within the times hengiavided or any extension of time that is mutualdyeed on, the ICC shall make such
appointment (i.e. shall appoint three arbitraterihin *** of such failure.

(d) Arbitrators’ Award.  The arbitrators’ award shall include a writteatstnent describing the essential findings anc
conclusions on which the award is based, incluttiegcalculation of any damages awarded. The atbit shall, in rendering their decision,
apply the substantive laws of the State of New Yuwikhout giving effect to its conflicts of lawsipciples. The arbitrators’ authority to award
special, incidental, consequential or punitive dgesashall be subject to the limitation set fortisection 11. The award rendered by the
arbitrators shall be final, binding and non-applelgiaand judgment may be entered upon it in anytezflcompetent jurisdiction.

(e) Costs. Each Party shall bear its own attorreefges, costs, and disbursements arising out drthigration, and shz
pay an equal share of the fees and costs of tliteadioos; provided, howevethe arbitrators shall be authorized to determinetivr a Party is
the prevailing party, and if so, to award to thavailing party reimbursement for any or all ofrémisonable attorneys’ fees, costs and
disbursements (including, for example, expert vagnfees and expenses, photocopy charges, travehsgetc.), and/or the fees and costs of
the ICC and the arbitrators.

14.4 Court Actions. Nothing contained in this Agreement shall dertjieai Party the right to seek injunctive or other
equitable relief from a court of competent jurigitin in the context of Bona fideemergency or prospective irreparable harm, and anch
action may be filed and maintained notwithstanding ongoing discussions between the Parties obagging arbitration proceeding. In
addition, either Party may bring an action in aoyr¢ of competent jurisdiction to resolve dispupestaining to the validity, construction,
scope, enforceability, infringement or other viaat of Patents or other intellectual property tsgland no such claim shall be subject to
arbitration pursuant to Section 14.2.

15. USE OF NAMES

Except as otherwise required by law or by the tesfriihis Agreement or as mutually agreed upon leyRhrties, neither Party shall
make any use of the name of the other Party inadmrertising or promotional material, or otherwisithout the prior written consent of the
other Party, which consent shall not be unreasgnaithheld.

16. MISCELLANEOUS

16.1 Entire Agreement; Amendment. This Agreement, including the Appendices herséts forth the complete, final and
exclusive agreement and all the covenants, propaggeements, warranties, representations, condidad understandings between the Partie
hereto with respect to the subject matter heredfsupersedes, as of the Effective Date, all pgoe@ments and understandings
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between the Parties with respect to the subjediemia¢éreof. There are no covenants, promiseseagets, warranties, representations,
conditions or understandings, either oral or wnitteetween the Parties other than as are setHerttin and therein. No subsequent alteration,
amendment, change or addition to this Agreemerit sbdinding upon the Parties unless reduced tingrand signed by an authorized offi

of each Party.

16.2 Force Majeure. Both Parties shall be excused from the perfooaani their obligations under this Agreement toekeent
that such performance is prevented by force majandethe nonperforming Party promptly provides cetif the prevention to the other Party.
Such excuse shall be continued so long as the timmadionstituting force majeure continues and theperforming Party takes reasonable
efforts to remove the condition. For purposesid Agreement, force majeure shall mean conditimgnd the control of the Parties,
including an act of God, war, civil commotion, taist act, labor strike or lock-out, epidemic, faé or default of public utilities or common
carriers, destruction of production facilities oaterials by fire, earthquake, storm or like catgste, and failure of plant or machinery
(provided that such failure could not have beewgméed by the exercise of skill, diligence, anddemce that would be reasonably and
ordinarily expected from a skilled and experienpetson engaged in the same type of undertakingrihdeame or similar circumstances).
Notwithstanding the foregoing, a Party shall noekeused from making payments owed hereunder beadwsforce majeure affecting st
Party.

16.3 Notices. Any notice required or permitted to be given unitiés Agreement shall be in writing, shall speciligaefer to
this Agreement, and shall be addressed to the ppate Party at the address specified below or stivér address as may be specified by suc
Party in writing in accordance with this Section3,&nd shall be deemed to have been given f@ugtioses when received, if hand-delivered
or by means of facsimile or other electronic traission, or *** after being sent by a reputable anight delivery service.

If to Vivus: Vivus, Inc.
351 E. Evelyn Avenue
Mountain View, CA 94041
Attention: General Counsel
Fax: (650) 934-5320

With a copy to: Hogan Lovells US LLP
4085 Campbell Ave.
Suite 100
Menlo Park, CA 94025
Attention: Shane Albright, Partner
Fax: (650) 463-4199

If to Purchaser: Sanofi Winthrop Industrie
20, avenue Raymond Aron
92160 Antony, France
Attention: AVP External Manufacturing, Europe & NlorAmerica
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With a copy to: Sanofi
54 rue La Boétie
75008 Paris, France
Attention: General Counsel
Fax: +33.1.53.77.43.03

16.4 No Strict Construction; Headings; Interpretation. This Agreement has been prepared jointly and stwlbe strictly
construed against either Party. Ambiguities, if,dn this Agreement shall not be construed againgtParty, irrespective of which Party may
be deemed to have authored the ambiguous providiba.headings of each Article and Section in Agseement have been inserted for
convenience of reference only and are not intetoldichit or expand on the meaning of the languam&ained in the particular Article or
Section. The definitions of the terms herein amggujyally to the singular and plural forms of therte defined. Whenever the context may
require, any pronoun will include the correspondimasculine, feminine and neuter forms. The wondsltide”, “includes” and “including”
will be deemed to be followed by the phrase “withlimitation.” Unless the context requires otherwise, (a) anynd&fn of or reference to ai
agreement, instrument or other document hereinbgiltonstrued as referring to such agreementuimsint or other document as from time to
time amended, supplemented or otherwise modifiebjést to any restrictions on such amendments,lsopmts or modifications set forth
herein or therein), (b) any reference to any laareim will be construed as referring to such lang any rules or regulations promulgated
thereunder as from time to time enacted, repeal@hended, (c) any reference herein to any persibbevconstrued to include the person’s
successors and assigns, (d) the words “hereintgtifeand “hereunder”, and words of similar impaowi|l be construed to refer to this
Agreement in its entirety and not to any particyeovision hereof, (e) any reference herein towbeds “mutually agree” or “mutual written
agreementWill not impose any obligation on either Party tree to any terms relating thereto or to engaghsicussions relating to such ter
except as such Party may determine in such Patyésdiscretion, except as expressly providedisAlgreement, (f) as applied to a Party, the
word “will” shall be construed to have the same mieg and effect as the word “shall,” and (g) aferences herein without a reference to any
other agreement to Articles, Sections, or Appersdigil be construed to refer to Articles, Sectioasgd Appendices of or to this Agreement.

16.5 Assignment. Neither Party may assign or transfer this Agrenor any rights or obligations hereunder withibgt prior
written consent of the other, except that a Pady make such an assignment without the other Ractyisent to such Party’s Affiliate or to a
successor to all or substantially all of the assetsusiness of such Party to which this Agreenpentains. Any permitted successor or assi
of rights and/or obligations hereunder shall, imrding to the other Party, expressly assume paréarce of such rights and/or obligations.
Notwithstanding any assignment of this Agreemdmd,assigning Party shall remain liable for perfamogof its obligations hereunder, unl
the non-assigning Party agrees otherwise in writiAgy assignment or attempted assignment by eRlety in violation of the terms of this
Section 16.5 shall be null, void and of no leg&ett

16.6 Records Retention. Each of Vivus and Purchaser will maintain cortgplend accurate records pertaining to its activitie
under this Agreement, including records pertainm®evelopment or Commercialization of any Prodaatd reports and information provided
to any Regulatory Authority or other governmentatharity, in accordance with Applicable Law. EadftVivus and Purchaser will retain such
records for a duration prescribed by Applicable [Lbut not in any event for less than *** years aftee Effective Date (or longer if a Party is
notified, ordered or otherwise
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required to maintain such records for a longerquki connection with a legal proceeding or govesnhinvestigation).

16.7 No Solicitation. During *** following the Effective Date, neithéPurchaser nor any of its Affiliates will solicit o
endeavor to entice away from Vivus or its Affiliatdnire, or offer employment to, any person ortgmtiho is, or was within the *** period
immediately prior thereto, employed by Vivus orAfffiliates, or otherwise interfere with any suckrgon’s relationship with Vivus or its
Affiliates; provided, however, that this restricticovenant shall not prohibit Purchaser from malking general solicitation for employees or
engaging in public advertising of employment oppoities (including through the use of employmerdgrages) not specifically directed to any
of Vivus’' or its Affiliates’ respective directorsfficers or employees.

16.8 Successors and Assigns; No Third Party Beneficiase This Agreement will be binding upon and inurdhe benefit of
the Parties and their successors and permittegressNo provision of this Agreement, express @lied, is intended to or will be deemed to
confer upon Third Parties any right, benefit, regpadaim, liability, reimbursement, claim of action other right of any nature whatsoever
under or by reason of this Agreement other tharPdmties and, to the extent provided in Section$ &0d 10.2, the Indemnified Parties.
Without limitation, this Agreement will not be cdnged so as to grant employees of either partyniincauntry any rights against the other
Party pursuant to the laws of such country.

16.9 Performance by Affiliates. Any obligation of Vivus under or pursuant tostiligreement may be satisfied, met or fulfilled,
in whole or in part, at Vivussole and exclusive option, either by Vivus directhby any Affiliate of Vivus that Vivus causesdatisfy, meet @
fulfill such obligation, in whole or in part. Amgbligation of Purchaser under or pursuant to thgse&ment may be satisfied, met or fulfilled, in
whole or in part, at Purchaser’s sole and exclusptéon, either by Purchaser directly or by anyilisffe of Purchaser that Purchaser causes to
satisfy, meet or fulfill such obligation, in whate in part. Each of the Parties guarantees thfepeance of all actions, agreements and
obligations to be performed by any Affiliates othuParty under the terms and conditions of thise&grent, and shall cause its Affiliates to
comply with the provisions of this Agreement in nection with such performance. Any breach by ayPaAffiliate of any of such Party’s
obligations under this Agreement shall be deemiegtach by such Party, and the other Party may prbdiectly against such Party without
any obligation to first proceed against such ParAffiliate.

16.10 Further Assurances and Actions Each Party, upon the request of the other Partiiput further consideration, will do,
execute, acknowledge, and deliver or cause to be,dexecuted, acknowledged or delivered all suchdu acts, deeds, documents,
assignments, transfers, conveyances, powers eshajtoinstruments and assurances as may be refgoeabssary to effect complete
consummation of the transactions contemplated isyAgreement, and to do all such other acts, aslmayecessary or appropriate in order to
carry out the purposes and intent of this Agreem@iie Parties agree to execute and deliver sugdr documents, certificates, agreements ar
other writings and to take such other actions ag Ibeareasonably necessary in order to consummaiepbement expeditiously the transacti
contemplated by this Agreement.

16.11 Compliance with Applicable Law. Each Party shall comply with all Applicable Laimghe course of performing its
obligations or exercising its rights pursuant tis #hgreement.

16.12 Severability . If any one or more of the provisions of this Agment is held to be invalid
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or unenforceable by any court of competent jurisalicfrom which no appeal can be or is taken, ttevigion shall be considered severed from
this Agreement and shall not serve to invalidate r@maining provisions hereof. The Parties shalkena good faith effort to replace any
invalid or unenforceable provision with a valid aaforceable one such that the objectives contaeplay the Parties when entering this
Agreement may be realized.

16.13 No Waiver. Any delay in enforcing a Party’s rights undestAgreement or any waiver as to a particular defauother
matter shall not constitute a waiver of such Partights to the future enforcement of its rightsl@inthis Agreement, except with respect to an
express written and signed waiver relating to dq@aar matter for a particular period of time.

16.14 Independent Contractors. Each Party shall act solely as an independentactoir, and nothing in this Agreement shall be
construed to give either Party the power or authoo act for, bind, or commit the other Party myavay. Nothing herein shall be construed tc
create the relationship of partners, principal agent, or joint-venture partners between the Partie

16.15 Counterparts . This Agreement may be executed in one (1) oreneounterparts, including by facsimile or othectlenic
transmission, each of which shall be deemed annafigout all of which together shall constituteecand the same instrument.

[Signature page follows]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be delguéed as of the date first above written.

Sanofi Winthrop Industrie

By:

Name:

Title:

Date:

VIVUS, Inc.

By: /s/ John L. Slebi
Name: John L. Slebi

Title: SVP, General Couns

Date: 26 February 201
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Appendix A
Specifications

*%%

*»** INDICATES MATERIAL THAT WAS OMITTED AND FOR WHI  CH CONFIDENTIAL TREATMENT WAS REQUESTED.
ALL SUCH OMITTED MATERIAL WAS FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION
PURSUANT TO RULE 24B-2 PROMULGATED UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED.

23




CONFIDENTIAL

Appendix B

Manufacturing Cost for Product Manufactured by MTPC

For Product manufactured by MTPC, the Manufactu@ogt shall be equal to ***:

*kk

*** calculated based on a *** according to the foaNing (the ***):

*%%

The Manufacturing Cost for Product manufactured/fyPC shall initially be set at *** and the PricerfBroduct hereunder will be calculated
and invoiced to Purchaser based on ***. In then¢tke ***Purchaser, its Affiliates, or its sublicgees ***. The formula for calculation of
such Manufacturing Cost Adjustment is as follows:

“Manufacturing Cost Adjustment” = ***,

No later than *** after the end of each ***, VIVU$hall notify Purchaser whether there is a ManufaoguCost Adjustment with respect
such *** and if there is such a Manufacturing Casfjustment, shall invoice Purchaser for Product shiring such *** at a new Price
calculated based on the Manufacturing Cost Adjustmmeet of payments already made by Purchasewufdr Broduct.

After the end of the Supply Period (as definechin MTPC Agreement), it is anticipated that therk g a final reconciliation between MTPC
and VIVUS to ensure the accuracy of all amountsd pgiVIVUS to MTPC for manufacture of Product. fhe extent that this final
reconciliation results in any payments by or refutwVIVUS in respect of Product manufactured byPCTand ultimately sold to Purchaser
hereunder, the Manufacturing Cost and Price foh ®roduct shall be appropriately re-calculated ineder, and appropriate payments to
VIVUS shall be made (or appropriate credits to Baser shall be issued, as the case may be).

Purchaser acknowledges that the Manufacturing pestified above may need to be modified in ordenaintain consistency between this
Agreement and the MTPC Agreement if the price abatgy MTPC to VIVUS for Product changes, it beimglerstood that (a) such price will
not *** prior to *** and (b) after such date suchige can only *** if MTPC’s actual manufacturing stofor the Product exceeds *** percent
(***%) of the Fixed Manufacturing Cost above.

*k%
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Appendix C

SANOFI TERRITORY

Africa : Middle East — Turkey : Eurasia :
Egypt Turkey Azerbaijan
Sudar Saudi Arabie Kazakhstar
Algeria Yemen Kirghizstan
Morocco Qatar Uzbekistar
South Africa Bahrain Georgia
Tunisia United Arab Emirate Armenia
Libya Oman Russia
Burkina Fasc Kuwait Ukraine
Gambia Lebanor Byelorussie
Guinea Syria

Mali Jordan

Mauritania Palestine

Sao Torne Iraq

Senega Iran

Benin Israel

Ivory Coasl

Togo

Niger

Chad

Kenya

Mauritius

Ethiopia

Uganda

Tanzanie

Eritrea

Somalia

Seychelles Islan

Burundi

Rwanda

Cameroor

Gabon

Congo

Madagasca

Democratic Republic of Cong

Djibouti
Central African Republi

Islamic Republic of Comorc
Republic of Equatorial Guine

Nigeria
Ghang
Liberia
Sierra Leone
Angola
Mozambique
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Zambia

Zimbabwe

Malawi

Botswane

Namibia
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Exhibit 21.1

LIST OF SUBSIDIARIES

The following is a list of subsidiaries\@VUS, Inc.
1. VIVUS UK Limited (United Kingdom), a wholly ovad subsidiary of VIVUS, Inc.
2. VIVUS BV (Netherlands), a wholly owned subsigiaf VIVUS, Inc.
3. Vivus Limited (Bermuda), a wholly owned subsidiafyVIVUS, Inc.

4. Vivus International, L.P. (Bermuda), General Pariizus Limited
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Exhibit 23.1
CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by refeecimcthe Registration Statements on Forms S-8 888:142354, No. 333-150647, No. 333-
157787, No. 333-164921, No. 333-168106 and No.B3E326) and Forms S-3 (No. 333-150649 and No. 3348) of our reports dated
February 27, 2014, relating to the consolidatedrfoial statements, and the effectiveness of VIVId&;s internal control over financial
reporting, which appear in this Annual Report omrd.0-K. We also consent to the incorporation bgnence of our report dated February 27
2014 relating to the financial statement scheduigElvappears in this Annual Report on Form 10-K.

/s/ OUM & CO. LLP

San Francisco, California
February 27, 2014
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I, Seth

Exhibit 31.1

CERTIFICATION OF CHIEF EXECUTIVE OFFICER PURSUANT
TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

H. Z. Fischer, Chief Executive Officer, tdfgrthat:

| have reviewed this annual report on Form 10-K/BfUS, Inc.;

Based on my knowledge, this report does not cortaynuntrue statement of a material fact or omgtéde a material fact necessary to
make the statements made, in light of the circuntgtsiunder which such statements were made, nigtadisg with respect to the
period covered by this report;

Based on my knowledge, the financial statememts other financial information included in théport, fairly present in all material
respects the financial condition, results of operatand cash flows of the registrant as of, amdtife periods presented in this report;

The registrant's other certifying officer and | a@eponsible for establishing and maintaining disgfe controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15&)}%nd internal control over financial reportirag defined in Exchange Act
Rules 13a-15(f) and 15d-15(f)) for the registramd &ave:

a. Designed such disclosure controls and procedareaused such disclosure controls and procedoige designed under our
supervision, to ensure that material informatidatheg to the registrant, including its consolidhtubsidiaries, is made knowr
us by others within those entities, particularlyidg the period in which this report is being pregzh

b. Designed such internal control over financial réjpgr, or caused such internal control over finahi@gorting to be designed
under our supervision, to provide reasonable assareegarding the reliability of financial repogiand the preparation of
financial statements for external purposes in atmuoce with generally accepted accounting princjples

C. Evaluated the effectiveness of the registralidglosure controls and procedures and presentiisi report our conclusions
about the effectiveness of the disclosure contints procedures, as of the end of the period coveyehis report based on such
evaluation; and

d. Disclosed in this report any change in the regigisanternal control over financial reporting tloatturred during the registrant's
most recent fiscal quarter (the registrant's fofigttal quarter in the case of an annual repod tias materially affected, or is
reasonably likely to materially affect, the regasit's internal control over financial reportinggan

The registrant's other certifying officer anglalve disclosed, based on our most recent evatuatimternal control over financial
reporting, to the registrant's auditors and thetamnmittee of the registrant's board of direct@spersons performing the equivalent
functions):

a. All significant deficiencies and material weaknes#gethe design or operation of internal contratiofinancial reporting which
are reasonably likely to adversely affect the regrg's ability to record, process, summarize apobrt financial information; ar

b. Any fraud, whether or not material, that involveamagement or other employees who have a significéain the registrant's
internal control over financial reporting.

Date: February 27, 2014

By:

Name:
Title:

/sl SETH H. Z. FISCHER

Seth H. Z. Fische
Chief Executive Office
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Exhibit 31.2

CERTIFICATION OF CHIEF FINANCIAL OFFICER PURSUANT
TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

S. Sanford, Chief Financial Officer, ceytihat:

| have reviewed this annual report on Form 10-K/BfUS, Inc.;

Based on my knowledge, this report does not cortaynuntrue statement of a material fact or omgitéde a material fact necessary to
make the statements made, in light of the circuntgtsiunder which such statements were made, nigtadisg with respect to the
period covered by this report;

Based on my knowledge, the financial statememts other financial information included in théport, fairly present in all material
respects the financial condition, results of operatand cash flows of the registrant as of, amdtife periods presented in this report;

The registrant's other certifying officer and | a@eponsible for establishing and maintaining disgfe controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15&))}%nd internal control over financial reportirag defined in Exchange Act
Rules 13a-15(f) and 15d-15(f)) for the registramd &ave:

a. Designed such disclosure controls and procedareaused such disclosure controls and procedoige designed under our
supervision, to ensure that material informatidatheg to the registrant, including its consolidhtubsidiaries, is made knowr
us by others within those entities, particularlyidg the period in which this report is being pregzh

b. Designed such internal control over financial réjpgr, or caused such internal control over finahi@gorting to be designed
under our supervision, to provide reasonable assareegarding the reliability of financial repogiand the preparation of
financial statements for external purposes in atmuoce with generally accepted accounting princjples

C. Evaluated the effectiveness of the registralidglosure controls and procedures and presentiisi report our conclusions
about the effectiveness of the disclosure contints procedures, as of the end of the period coveyehis report based on such
evaluation; and

d. Disclosed in this report any change in the regigisanternal control over financial reporting tloatturred during the registrant's
most recent fiscal quarter (the registrant's fofigttal quarter in the case of an annual repod tias materially affected, or is
reasonably likely to materially affect, the regasit's internal control over financial reportinggan

The registrant's other certifying officer anglalve disclosed, based on our most recent evatuatimternal control over financial
reporting, to the registrant's auditors and thetamnmittee of the registrant's board of direct@spersons performing the equivalent
functions):

a. All significant deficiencies and material weaknes#gethe design or operation of internal contratiofinancial reporting which
are reasonably likely to adversely affect the regrg's ability to record, process, summarize apobrt financial information; ar

b. Any fraud, whether or not material, that involveamagement or other employees who have a significéain the registrant's
internal control over financial reporting.

Date: February 27, 2014

By:

Name:
Title:

/sl SVAI' S. SANFORD

Svai S. Sanfor
Chief Financial Officel
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Exhibit 32.1

CERTIFICATION OF CHIEF EXECUTIVE OFFICER AND CHIEF  FINANCIAL OFFICER
PURSUANT TO
18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

I, Seth H. Z. Fischer, Chief Executive ©fi of VIVUS, Inc., certify, pursuant to 18 U.S 8ection 1350, as adopted pursuant to
Section 906 of the Sarbanes-Oxley Act of 2002, thatAnnual Report of VIVUS, Inc. on Form 10-K fibve period ending December 31, 2013
fully complies with the requirements of Sectiond)3¢r 15(d) of the Securities Exchange Act of 188d that information contained in such
Annual Report on Form 10-K fairly presents in aliterial respects the financial condition and rasoltoperations of VIVUS, Inc. This written
statement is being furnished to the Securitieseatmhange Commission as an exhibit to such AnnupbRen Form 10-K. A signed original
of this statement has been provided to VIVUS, &md will be retained by VIVUS, Inc. and furnishedhe Securities and Exchange
Commission or its staff upon request.

Date: February 27, 2014 By: /s/ SETH H. Z. FISCHER

Seth H. Z. Fischer
Chief Executive Office

[, Svai S. Sanford, Chief Financial Officeertify, pursuant to 18 U.S.C. Section 1350, dspéed pursuant to Section 906 of the Sarbane
Oxley Act of 2002, that the Annual Report of VIVU&¢. on Form 10-K for the period ending Decemhbir2)13 fully complies with the
requirements of Section 13(a) or 15(d) of the SéearExchange Act of 1934 and that informationtedmed in such Annual Report on
Form 10K fairly presents in all material respects the ficial condition and results of operations of VIVUSG. This written statement is bei
furnished to the Securities and Exchange Commisasoem exhibit to such Annual Report on FormKL@ signed original of this statement |
been provided to VIVUS, Inc. and will be retaingd\dVVUS, Inc. and furnished to the Securities an@fiange Commission or its staff upon
request.

Date: February 27, 2014 By: /sl SVAI S. SANFORD

Svai S. Sanford
Chief Financial Officel
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